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INTRODUCTION 

ML Liquidating Trust (“Trust”) brings this suit as successor-in-interest to 

Mortgages Ltd. (“ML”).  (Doc. 1, Notice of Removal, Ex. A, Compl. ¶¶ 1-2 (hereinafter 

“Compl.”).)  ML, a mortgage broker, went into bankruptcy in June 2008.  (Id. ¶ 10.)  

According to the Trust, ML would have been forced to close years earlier—and would 

have stopped enlarging its debts during the interim—had it not continued to receive false 

audit reports for fiscal years 2004 through 2007.  (Id. ¶¶ 123-25.)  The Trust alleges that 

those audits misrepresented to ML’s officers that its financial statements reflected its 

financial health and comported with Generally Accepted Accounting Principles 

(“GAAP”), and that the audits followed Generally Accepted Auditing Standards 

(“GAAS”).  (Id. ¶ 115.)  Through this suit, the Trust seeks to recover the “obligations” that 

ML incurred during these years from those that it claims were in charge of these audits—

Defendants Mayer Hoffman McCann P.C., CBIZ Inc., and CBIZ MHM LLC.  (Id. ¶¶ 19-

32.)  Mayer Hoffman is the accounting firm that conducted the audits.  (Id. ¶ 24.)  CBIZ 

and CBIZ MHM (collectively “CBIZ”) are alleged to have operated a joint enterprise with 

Mayer Hoffman.  (Id. ¶¶ 26, 31.)  The Trust asserts three counts against all three 

Defendants: (1) professional negligence, (2) negligent misrepresentation, and (3) breach of 

contract.  (Id. ¶¶ 135-44.)  Most claims, however, must be dismissed.     

Claims against Mayer Hoffman.  Numerous claims must be dismissed against 

Mayer Hoffman.  First, the Court should dismiss the professional-negligence claim.  

Simply stated, Arizona does not recognize “a claim for auditor negligence separate and 

distinct from [a] negligent misrepresentation claim.”  Standard Chartered PLC v. Price 

Waterhouse, 945 P.2d 317, 342 (Ariz. Ct. App. 1996).   

Second, the Court should dismiss the Trust’s breach-of-contract claim.  As with 

the negligence claim, Arizona does not recognize a breach-of-contract claim that arises out 

of an auditor’s preexisting professional duties.   Keonjian v. Olcott, 169 P.3d 927, 931 

(Ariz. Ct. App. 2007).  Rather, a contract claim against an auditor must assert a breach of 
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special obligations different from the auditor’s normal professional duties. DeSilva v. 

Baker, 96 P.3d 1084, 1092 (Ariz. Ct. App. 2004).  Here, however, the Trust does not allege 

that Mayer Hoffman breached any contractual duty that was not already imposed on it 

under preexisting tort law.  (Compl. ¶ 129.)  Its contract claim thus fails.   

Third, the Trust’s claims arising out of the audits for 2004 and 2005 are time-

barred.  Arizona law permits parties to shorten a statute of limitations.  Zuckerman v. 

Transamerica Ins. Co., 650 P.2d 441, 446 (Ariz. 1982).  Here, the engagement letters for 

the 2004 and 2005 audits—which have been incorporated into the Complaint by reference, 

Knievel v. ESPN, 393 F.3d 1068, 1076 (9th Cir. 2005)—required “any claim . . . [to] be 

filed within twelve (12) months after performance of [Mayer Hoffman’s] service.”  (Dec. 

8, 2005, Engagement Letter at 5, attached as Ex. C.)  Since the Trust did not bring these 

claims within twelve months of the completion of Mayer Hoffman’s audits for 2004 and 

2005, no claim can be brought based on those audits.   

Claims against CBIZ.  The Trust’s claims against CBIZ must be dismissed for all 

the same reasons, and two additional ones.  First, the Trust has failed to state a claim 

against CBIZ.  Its suit is ambiguous as to whether it seeks to hold CBIZ primarily or 

vicariously liable.  Either way, the suit fails.  The Trust cannot hold CBIZ primarily liable 

because—as the documents referenced in the Complaint show, see Knievel, 393 F.3d at 

1076—only Mayer Hoffman contracted with and performed services for ML.  Nor can the 

Trust hold CBIZ vicariously liable for Mayer Hoffman’s audits.  It suggests that CBIZ and 

Mayer Hoffman “operate[d] as one unified business” (Compl. ¶ 26), apparently attempting 

to make out a joint-venture theory of vicarious liability.  But this theory would require that 

CBIZ have the right to control Mayer Hoffman’s audits.  Estate of Hernandez ex rel. 

Hernandez-Wheeler v. Flavio, 930 P.2d 1309, 1312 (Ariz. 1997).  The Complaint shows, 

however, that CBIZ lacked this control, both legally and contractually. 

Second, apart from the limitation periods set forth in ML’s contracts with Mayer 

Hoffman, the Trust’s negligence-based claims against CBIZ also cannot meet the two-year 
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statute of limitations that normally applies for these claims.  See A.R.S. § 12-542(3).  The 

Trust’s claims accrued when ML knew or reasonably should have known of the negligence 

alleged in the Trust’s Complaint.  Sato v. Van Denburgh, 599 P.2d 181, 183 (Ariz. 1979).  

Numerous courts have found that an action based on an audit accrues when the audited 

entity collapses or its true financial health comes to light.  See, e.g., Auto Servs. Co., Inc. v. 

KPMG, LLP, 537 F.3d 853, 857 (8th Cir. 2008).  Thus, any negligence cause of action 

accrued here, at the latest, when ML was forced into bankruptcy in June 2008.  Since the 

Trust did not file this suit until August 2010, the two-year statute of limitations has run.  

And the Trust may not salvage this claim against CBIZ by pointing to bankruptcy law or 

the tolling agreement it entered into with Mayer Hoffman.  (Compl. ¶ 8.) 

For these reasons, and those that follow, the Court should dismiss the negligence 

and breach-of-contract claims against Mayer Hoffman as well as all claims arising out of 

its audits for fiscal years 2004 and 2005.  It should also dismiss all claims against CBIZ. 

STATEMENT OF FACTS 

As a mortgage broker, ML provided short-term real-estate loans to developers of 

commercial projects.  (Compl. ¶ 12.)  It generated revenue from the fees it charged for 

originating and servicing these loans.  (Id. ¶ 13.)  To obtain the funds to make them, ML 

relied on its own revenue and also turned to private investors.  (Id.¶ 14.)  The investors 

either took direct interests in specific ML loans or invested in Limited Liability 

Corporations (“LLCs”) that, in turn, invested in ML’s loans.  (Id. ¶ 15.)  From 2005 until it 

filed for bankruptcy in 2008, ML allegedly experienced increasing difficulty generating 

revenue, forcing it to rely more and more on new investors to pay off old investors and 

keep its operations running.  (Id. ¶¶ 17, 80-82.)  As a result, ML grew deeper and deeper 

into insolvency over this time.  (Id. ¶¶ 10, 124.) 

According to the Complaint, ML’s deepening insolvency resulted in large part 

from the four clean audits that were issued for it between 2004 and 2007.  (Id.¶¶ 125-26.)  

The Complaint indicates that Mayer Hoffman conducted these “audits of ML’s financial 
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statements.” (Id. ¶ 24; see id. ¶ 28 (noting that “[Mayer Hoffman] accountants” 

“performed ML’s audits for the years 2005, 2006, and 2007”).)  The Complaint also makes 

clear that CBIZ, as a public company, could not legally provide any audit services to ML.  

(Id. ¶ 30.)  But the Complaint suggests that CBIZ controlled Mayer Hoffman.  That was 

allegedly so because it provided Mayer Hoffman with the accounting personnel, 

equipment, office space, and support services for its audits, and received 85% of Mayer 

Hoffman’s gross revenue in exchange.  (Id. ¶¶ 26-31.)   

In general, Mayer Hoffman—either under the control of or in collaboration with 

CBIZ—is alleged to have conducted negligent audits for the fiscals years 2004 through 

2007.  (See id. ¶¶ 33-122.)  For each audit, it allegedly certified to ML’s board that it 

conducted its audits in accordance with GAAS and that ML’s financial statements fairly 

presented its financial health in accordance with GAAP.  (Id. ¶¶ 34, 115-16.)  These 

representations were allegedly false for numerous reasons.  (Id. ¶¶ 117-20.)  Among other 

things, Mayer Hoffman allegedly failed to take into account ML management’s “lack of 

GAAP expertise . . . when conducting [its] audits,” and thus failed to perform them with 

the required “elevated level of scrutiny.”   (Id. ¶¶ 53-54.)  It also allegedly lacked the 

independence that GAAS required because its auditors supposedly made investments in 

ML loans or funds.  (Id. ¶ 59.)  And ML carried many loans on its books that were 

allegedly “impaired,” but Mayer Hoffman’s audits purportedly assumed that these loans 

would be fully collectible and did not require an appropriate impairment reserve.  (Id. 

¶¶ 68-70.)  Also according to the complaint, Mayer Hoffman failed to consolidate ML’s 

financial statements with the financial statements of the LLCs that invested in its loans, 

which allegedly masked ML’s underlying insolvency.  (Id. ¶¶ 93-101.)  Finally, Mayer 

Hoffman allegedly failed to “qualify [its] audit with an explanatory ‘going concern’ 

paragraph” on ML’s inability to continue its operations.  (Id. ¶¶ 102-13.) 

ML’s officers and directors purportedly relied on these clean audit reports to keep 

ML operating.  (Id. ¶ 121.)  The errors in the reports—and the officers’ inaccurate 
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understanding of ML’s financial health that resulted from them—purportedly led the 

officers to “artificially prolong[] ML’s existence” by, for example, continuing to grow its 

debt.  (Id. ¶¶ 92, 101, 125.)  If, by contrast, those managers had known of ML’s true 

financial picture, ML allegedly would have “been forced to shut down” or dramatically 

alter its business much sooner than its bankruptcy in 2008.  (Id. ¶ 126.) 

Based on these allegations, the Complaint asserts three counts.  Count I claims that 

all the Defendants committed accounting malpractice and professional negligence.  

(Compl. ¶¶ 127-34.)  Count II asserts that all the Defendants made negligent 

misrepresentations to ML’s directors.  (Id. ¶¶ 135-41.)  And Count III alleges that all the 

Defendants breached their contract with ML.  (Id. ¶¶ 142-44.) 

ARGUMENT 

Under well-established pleading standards, the Court must accept as true only a 

complaint’s well-pleaded facts, not its conclusory allegations.  Ashcroft v. Iqbal, 129 S. Ct. 

1937, 1949 (2009).  Thus, “[t]hreadbare recitals of the elements of a cause of action, 

supported by mere conclusory statements, do not suffice.”  Id.   Further, those well-pleaded 

facts must show “plausible grounds” for every element.  Bell Atlantic Corp. v. Twombly, 

550 U.S. 544, 556 (2007).  If, by contrast, the facts “are merely consistent with a 

defendant’s liability,” the complaint must be dismissed.  Iqbal, 129 S. Ct. at 1949 (internal 

quotation marks omitted).  Applying these controlling standards to the Trust’s Complaint, 

the Court should dismiss its negligence and breach-of-contract counts against Mayer 

Hoffman and all of its counts against CBIZ. 

I. THE COURT MUST DISMISS NUMEROUS CLAIMS THAT THE TRUST 
ASSERTS AGAINST MAYER HOFFMAN. 

The Court should dismiss several of the Trust’s claims against Mayer Hoffman.  

As for its pure negligence count, Arizona courts do not recognize auditor negligence 

distinct from negligent misrepresentation.  As for its breach-of-contract count, the Trust 

does not adequately allege, as it must, that any of the specific promises in Mayer 
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Hoffman’s contract with ML imposed obligations above those already required by Mayer 

Hoffman’s professional duties.  As for all three counts, they fail to state claims for the 

audits during ML’s 2004 and 2005 fiscal years because the time limitations established in 

ML’s contract with Mayer Hoffman have expired on these claims. 

A. The Trust’s Claim Of Auditor Negligence Fails Because Arizona Law 
Does Not Recognize A Negligence Claim Against Auditors Distinct 
From Negligent Misrepresentation.     

The Trust’s claim for professional negligence fails to state a claim against Mayer 

Hoffman under controlling Arizona law.  Arizona does not recognize “a claim for auditor 

negligence separate and distinct from [a] negligent misrepresentation claim.”  Standard 

Chartered, 945 P.2d at 342; see Kuehn v. Stanley, 91 P.3d 346, 349-50 (Ariz. Ct. App. 

2004); Baptist Found. of Ariz. v. Arthur Andersen LLP, No. CV 2000-015849, 2002 WL 

34178626 (Ariz. Super. Ct. Jan. 14, 2002).  That is because “the gravamen of [an] auditor 

negligence claim is negligent misrepresentation.”  Standard Chartered, 945 P.2d at 341.  

To permit both an ordinary negligence claim and a negligent-misrepresentation claim 

would allow a plaintiff to circumvent the limits that Arizona law imposes on negligent 

misrepresentation under Restatement (Second) of Torts § 552, see Kuehn, 91 P.3d at 350.  

A plaintiff would simply need to phrase its claim as one for ordinary negligence.  Arizona 

courts have repeatedly rejected such attempts.  Id.; Standard Chartered, 945 P.2d at 342 

(“We do not believe the Restatement drafters undertook in section 552 to narrow the range 

of liability for torts of misrepresentation such as auditor negligence in the expectation that 

a plaintiff could escape such limitations merely by attacking the same conduct in an 

ordinary negligence count.”).   

Here, however, the Trust seeks to do exactly that.  It brings both an ordinary 

negligence claim and a negligent-misrepresentation claim based solely on the audits that 

Mayer Hoffman conducted for fiscal years 2004 through 2007.  (Compl. ¶¶ 127-41.)  It 

cannot do so under controlling law.  Because “the gravamen of [the Trust’s] auditor 

negligence claim is negligent misrepresentation,” the Trust “cannot bring a separate claim 
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for negligence.”  Shacknai v. Mathieson, No. CV-08-01025-PHX-FJM, 2009 WL 

4673767, at *3 (D. Ariz. Dec. 3, 2009); see Arthur Andersen, 2002 WL 34178626.  

Accordingly, the Trust’s claim for professional negligence must be dismissed.    

B. Because The Trust’s Breach-Of-Contract Allegations Sound In Tort, 
The Trust Cannot Assert A Contract Claim Against Mayer Hoffman. 

The Trust’s breach-of-contract claim cannot proceed for similar reasons.  (See 

Compl. ¶ 143.)  Under Arizona law, an auditor’s professional duties of care may never 

serve as valid grounds for a breach-of-contract claim.  Keonjian, 169 P.3d at 931.  Thus, if 

terms in a contract between an auditor and a client merely reiterate the auditor’s 

preexisting duties, they are insufficient to give rise to a valid contract claim.  DeSilva, 96 

P.3d at 1092; Energex Enter., Inc. v. Shughard, Thomson & Kilroy, P.C., No. CIV-04-

1367 PHX ROS, 2006 WL 2401245, at *5 (D. Ariz. Aug. 17, 2006).  In other words, 

“‘[t]he existence of a contract that merely puts the parties within tortious striking range of 

each other does not convert ensuing torts into contract claims.’”  Slingerlend v. Craig, No. 

2 CA-CV 2006-0200, 2007 WL 5334545, at *4 (Ariz. Ct. App. Sept. 7, 2007) (quoting 

Ramsey Air Meds, L.L.C. v. Cutter Aviation, Inc., 6 P.3d 315, 320 (Ariz. Ct. App. 2000).  

Rather, the client must bring suit against the auditor for negligent misrepresentation to 

enforce a breach of these professional duties.  By comparison, an action predicated on the 

client-auditor relationship may only be founded in contract if the contract’s terms create 

specific duties different from the duties that already arise based on that relationship, i.e., 

duties that “would not exist ‘but for’ the contract.”  DeSilva, 96 P.3d at 1092 (citation 

omitted). 

Here, however, the Trust does not allege that Mayer Hoffman breached any 

specific duty that, according to the Complaint, was not already imposed on it as an auditor.  

In fact, the Trust fails to assert any allegations that Mayer Hoffman owed ML any duties 

beyond those established by its professional obligations under GAAS.  It, for example, 

expressly describes the engagement letter as reflecting Mayer Hoffman’s “duties under 
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GAAS.”  (Compl. § III.A.)   And, as for the specific contractual promises allegedly 

breached by Mayer Hoffman (Compl. ¶ 143), the Complaint alleges that those same 

breaches also violated preexisting professional duties imposed by GAAS itself.   

The Trust identifies four such promises: (1) that Mayer Hoffman would conduct 

its audits in accordance with GAAS; (2) that Mayer Hoffman would test the documentary 

evidence supporting transactions; (3) that Mayer Hoffman would examine evidence 

supporting the amount and disclosures in financial statements; (4) and that Mayer Hoffman 

would advise ML about appropriate accounting principles.  (Id.)  The first promise is co-

extensive with GAAS.  The second and third are alleged to correspond to specific duties 

under GAAS, AU § 326 (id. ¶ 45) and AU § 342 (id. ¶ 67).  The final promise, according 

to the Complaint, also emanates from several GAAS duties, including AU § 326 and AU § 

380.  In fact, the sole assertion of any failure to “appropriately advise management” of 

accounting principles stemmed from an alleged failure to advise “that the presentation and 

disclosure of the ‘due from related party’ as an ‘asset’ violated GAAP.”  (Id. ¶ 91.)  This 

specific disclosure, if required at all, is duplicative of the duty to report departures from 

GAAP pursuant to AU § 380.  (Id. ¶ 45.) 

As a result, the Trust has failed to prove that the engagement letters contained any 

specific obligations on the part of Mayer Hoffman that “would not [have] exist[ed] ‘but 

for’ the contract[s].”  DeSilva, 96 P.3d at 1092.  Rather, Plaintiff alleges that each promise 

contained in the engagement letter merely restated a duty that Mayer Hoffman already 

owed as a professional auditor.  “[R]egardless of how [the Trust] attempts to frame it,” 

therefore, “the essence of [its] claim is that [Mayer Hoffman] performed negligently.”  

Keonjian, 169 P.3d at 931.  And an action against an auditor resulting from “the negligent 

performance of professional services . . . sounds in tort.”  Sato, 599 P.2d at  183.  For this 

reason, Plaintiff’s breach of contract claim must fail.     
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C. All Claims Arising From The 2004 And 2005 Audits Are Time-Barred. 

Arizona law establishes a two-year statute of limitations for negligence and 

negligent misrepresentation, A.R.S. § 12-542, and a six-year statute of limitations for 

written contracts, A.R.S. § 12-548.  Nonetheless, “parties are at liberty to contract and 

may, indeed, agree to shorten the statute of limitations which normally applies to claims.”  

Zuckerman v. Transamerica Ins. Co., 650 P.2d 441, 446 (Ariz. 1982).  This freedom to 

depart from a statutory limitations period extends not only to claims sounding in contract, 

but also to claims sounding in negligence.  Angus Med. Co. v. Digital Equip. Corp., 840 

P.2d 1024, 1027 (Ariz. Ct. App. 1992) (noting that negligence limitations period can be 

varied by “enforceable agreement”). 

In the engagement letters for Mayer Hoffman’s 2004 and 2005 audits, ML and 

Mayer Hoffman did just that.  The Court may consider these letters here because they form 

the basis for the Trust’s breach-of-contract claim.  (Compl. ¶ 143.)  Under the Ninth 

Circuit’s incorporation doctrine, courts may “take into account documents whose contents 

are alleged in a complaint and whose authenticity no party questions, but which are not 

physically attached to the plaintiff’s pleading.”  Knievel v. ESPN, 393 F.3d 1068, 1076 

(9th Cir. 2005) (internal quotation marks and alterations omitted).   

These two engagement letters contain provisions stating that “any claim based on 

[the] engagement must be filed within twelve (12) months after performance of [Mayer 

Hoffman’s] service, unless [ML] ha[s] previously provided [Mayer Hoffman] with a 

written notice of a specific defect in [Mayer Hoffman’s] services that forms the basis of 

the claim.”  (Dec. 8, 2005, Engagement Letter at 5, attached as Ex. C; Nov. 23, 2004, 

Engagement Letter, at 4, attached as Ex. D.)  The engagement letters thus shorten the 

applicable statute of limitations to one year for any negligence, negligent-

misrepresentation, or breach-of-contract claim.  And they make clear that this period 

begins to run upon completion of Mayer Hoffman’s audit.  The Trust filed its Complaint in 

August 2010, many years after the twelve-month period had expired on any causes of 
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action related to Mayer Hoffman’s 2004 and 2005 audits.  Therefore, any breach-of-

contract, negligence, or negligent-misrepresentation claims arising from those audits are 

time-barred, and must be dismissed.   

II. THE TRUST HAS NOT STATED PLAUSIBLE CLAIMS AGAINST CBIZ. 

The Trust’s claims against CBIZ may not proceed for the same reasons that its 

claims against Mayer Hoffman fail.  See supra Section I.  In addition, the Trust may not 

bring any claims against CBIZ for two additional reasons.  First, the Complaint fails to 

plausibly suggest grounds for holding CBIZ liable, given that it neither contracted with 

ML nor provided ML any accounting services.  Second, even if the Complaint did assert 

plausible grounds, the Trust’s negligence-based claims against CBIZ would be untimely 

because it did not enter the tolling agreement referenced in the Complaint. 

A. CBIZ Neither Contracted With ML Nor Conducted Its Audits.   

The Trust’s suit is ambiguous as to whether it seeks to hold CBIZ primarily liable 

or whether it seeks to hold CBIZ somehow vicariously liable for the actions of Mayer 

Hoffman.  Either way, it cannot proceed against CBIZ.   

1. The Trust may not hold CBIZ primarily liable.   

The Trust may not hold CBIZ primarily liable because CBIZ neither contracted 

with ML nor provided it accounting services.  To begin with, as indicated, the Trust relies 

on provisions in the “engagement letter” as the basis for its breach-of-contract claim.  

(Compl. ¶ 143); see Knievel, 393 F.3d at 107.  While the Trust conclusorily asserts that 

those letters established contracts between ML and all the Defendants (Compl. ¶ 143), the 

letters prove the contrary.  Each one shows that any contractual “agreement” was only 

between “Client [i.e., ML] and Mayer Hoffman McCann P.C.”  (Nov. 12, 2007, 

Engagement Letter, Terms and Conditions, at 1, attached as Ex. A (emphasis added); see 

Nov. 28, 2006, Engagement Letter, Terms and Conditions, at 1, attached as Ex. B; Dec. 8, 

2005, Engagement Letter at 5, attached as Ex. C; Nov. 23, 2004, Engagement Letter, at 4, 

attached as Ex. D.)  No possible interpretation of these letters exists under which CBIZ 
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contracted with ML to do anything.  See Elm Ret. Ctr., LP v. Callaway, No. 1 CA-CV 09-

0631, 2010 WL 4312757, at *3 (Ariz. Ct. App. Nov. 2, 2010) (questions of contract 

interpretation raise legal issues reviewed de novo).  The Court, therefore, must find that 

CBIZ did not breach a contract with ML because it never entered into a contract with ML 

as a matter of law.  See id.  

Likewise, the negligence-based claims fail against CBIZ because it did not 

conduct the audits or provide the audit reports that form the basis for these claims.  As for 

the professional-negligence claim, the engagement letters show again that Mayer Hoffman, 

not CBIZ, conducted the ML audits at issue here.  (See, e.g., Nov. 12, 2007, Engagement 

Letter, Terms and Conditions, at 1.)  Indeed, the Complaint concedes that CBIZ, as a 

public company, could not provide auditing services.  (Compl. ¶ 30.)  As for the negligent-

misrepresentation claim, only Mayer Hoffman made the representations on which the Trust 

relies.  The Complaint uses the “audit report[s]” provided to ML as the basis for the 

negligent misrepresentations.  (Id. ¶ 136.)  The reports themselves, however, prove that 

CBIZ made no statements to ML.  Each one—which, again, the Court may consider under 

the incorporation-by-reference doctrine, Knievel, 393 F.3d at 1076—was issued only by 

Mayer Hoffman.  (See Mar. 28, 2008, Independent Auditors Report, attached as Ex. E; 

Mar. 26, 2007, Independent Auditors Report, attached as Ex.  F; Dec. 9, 2005, Independent 

Auditors Report, attached as Ex. G.)  Any information was thus supplied by—and 

attributable to—Mayer Hoffman.  Because CBIZ did not supply information to ML, it 

cannot be liable for negligent misrepresentation.  See Richey v. Patrick, 904 P.2d 798, 802 

(Wyo. 1995) (rejecting negligent-misrepresentation claim where defendant “did not supply 

any information to the [plaintiffs]” because “since nothing has been represented, an 

essential element of the claim is missing”).  In sum, the documents on which the 

Complaint relies prove that CBIZ cannot be held directly liable.  
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2. The Trust may not hold CBIZ vicariously liable.    

Perhaps recognizing it has no basis for holding CBIZ directly liable, the Trust’s 

Complaint makes various allegations that CBIZ “exercise[d] pervasive control” over 

Mayer Hoffman (Compl. ¶ 31) and “operate[d] as one unified business” with it (id. ¶ 26).  

The Trust makes these allegations, no doubt, in an attempt to hold CBIZ vicariously liable 

on a theory that it operated a “joint venture” with Mayer Hoffman.  See Lindquist v. 

Farmers Ins. Co. of Ariz., No. CV 06-597-TUC-FRZ, 2008 WL 343299, at *10 (D. Ariz. 

Feb. 6, 2008) (noting that a “joint venture” is a “form[] of derivative liability”).  But the 

Trust has not asserted sufficient facts that, if taken as true, would plausibly illustrate that 

CBIZ may be held vicariously liable for Mayer Hoffman’s audits on a joint-venture theory.  

See Twombly, 550 U.S. at 556. 

“To constitute a valid joint venture under Arizona law, there must exist: (1) a 

contract; (2) a common purpose; (3) a community of interest; (4) an equal right to control; 

and (5) participation in the profits and losses.”  Tanner Cos. v. Superior Court, 696 P.2d 

693, 695 (Ariz. 1985).  The Trust must adequately allege these elements to illustrate a joint 

venture here.  See Murry v. W. Am. Mortgage Co., 604 P.2d 651, 654 (Ariz. Ct. App. 1979) 

(dismissing complaint that “fail[ed] to allege facts establishing the essential elements of a 

joint venture”).  The Trust has not alleged adequate facts to plead the first and fourth 

necessary elements.       

A Contract.  Because a joint venture “arises out of [an] express or implied 

contract,” it “arises only where [the parties] intend to associate themselves as such.”  

Helfenbein v. Barae Inv. Co., Inc., 508 P.2d 101, 104 (Ariz. Ct. App. 1973).  It is black-

letter law that “[w]here the intent of the parties is expressed in clear and unambiguous 

language, there is no need or room for construction or interpretation and a court may not 

resort thereto.”  Mining Inv. Group, LLC v. Roberts, 177 P.3d 1207, 1211 (Ariz. Ct. App. 

2008) (quoting Goodman v. Newzona Inv. Co., 421 P.2d 318, 320 (Ariz. 1966)).   
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No such intent to form a joint venture exists here.  CBIZ and Mayer Hoffman 

entered into an Administrative Services Agreement (“ASA,” attached as Ex. H) to govern 

their relationship, listing many of the terms that the Trust identifies in its Complaint.  

(Compl. ¶¶ 26-30.)  The Court may consider the ASA under the incorporation doctrine.  

See Knievel, 393 F.3d at 1076.  The Ninth Circuit “ha[s] extended [that doctrine] to 

consider documents in situations where” the complaint “does not explicitly refer to [the 

document],” but “necessarily relies upon [it] or the contents of [it] are alleged in [the] 

complaint, [its] authenticity is not in question and there are no disputed issues as to [its] 

relevance.”  Coto Settlement v. Eisenberg, 593 F.3d 1031, 1038 (9th Cir. 2010).  Here, the 

Complaint contains extensive allegations concerning matters governed by the ASA and its 

contents, including, for example, revenue retention, staffing, and other aspects of the 

CBIZ-Mayer Hoffman relationship.  (Compl. ¶¶ 26-30.)  Just because the Complaint 

avoids mentioning the agreement that governs these matters does not mean the Court must 

disregard it.  Otherwise, plaintiffs could initiate the costly discovery process by simply 

ignoring contractual provisions that doom their claims.   

Here, the ASA specifically states that “[t]his agreement does not constitute or 

involve a joint venture.”  ASA § 3 (emphasis added).  The parties’ intent could not be 

clearer.  Arizona courts have referred to similar disclaimers when deciding that no joint 

venture exists as a matter of law.  See Nahom v. Blue Cross & Blue Shield of Ariz., Inc., 

885 P.2d 1113, 1123 (Ariz. Ct. App. 1994) (relying on statement in participation 

agreement that parties “are not joint venturers”). 

A Right To Control.  Confirming the ASA’s plain text, the Complaint’s allegations 

fail to show that CBIZ maintained “an equal right to control” Mayer Hoffman’s audit 

practices, an essential element for any joint venture.  Hernandez, 930 P.2d at 1312.  To 

satisfy this element, a plaintiff must show that the defendant had “some voice or right to be 

heard” concerning the matters falling within the joint venture.  Id. at 1313.  Here, while the 

Trust conclusorily alleges that CBIZ controlled Mayer Hoffman (Compl. ¶ 31), those 
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allegations must be disregarded and are not entitled to any presumption of truth.  Iqbal, 

129 S. Ct. at 1949.  Disregarding these allegations, as the Court must, the Complaint is left 

with allegations that do not plausibly suggest that CBIZ had “some voice or right to be 

heard” concerning Mayer Hoffman’s audit reports.  Hernandez, 930 P.2d at 1313.   

Both as a legal and contractual matter, Mayer Hoffman retains the independence 

from CBIZ acknowledged in the Complaint.  Legally, state and national rules governing 

Certified Public Accountants (“CPAs”) require the independence of accounting firms.  See 

Ariz. Admin. Code § R4-1-455(A).  Practicing CPAs, for example, must retain a majority 

ownership of their accounting firm.  See A.R.S. § 32-731(A)(2).  CBIZ, in other words, 

cannot direct Mayer Hoffman’s audit work through ownership.  And the American 

Institute of CPAs Code of Professional Conduct—which the Arizona Board of 

Accountancy considers persuasive, see Ariz. Admin. Code § R4-1-455.04—suggests that a 

firm’s independence may be impaired in some circumstances where it offers both attest 

and non-attest services.  See AICPA, Code of Prof’l Conduct § 101-3.  As a result, an 

accounting firm’s relationship to a public company providing non-audit services may also 

impair independence, and thus ethics rules regulate these relationships.  AICPA, Code of 

Prof’l Conduct § 101-14.  The accounting firm must always be “responsible, financially 

and otherwise, for all the attest work performed.”  Id.  Here, however, the “alternative 

practice structure” relationship between CBIZ and Mayer Hoffman—the facts of which are 

alleged in the Complaint (Compl. ¶¶ 26-31)—is expressly approved by AICPA and grants 

legally appropriate levels of independence to Mayer Hoffman.  Id. 

Contractually, the ASA adhered to these independence rules for Mayer 

Hoffman’s audit work.  As the ASA makes clear, any services rendered by any CPA must 

“be under the direction, control, and supervision of one of the owners of [Mayer Hoffman] 

and . . . rendered in accordance with the [Mayer Hoffman] Manual and other policies and 

procedures established by [it].”  ASA § 4.  The parties also “agree that certain work that 

could otherwise be performed by [CBIZ] is, as a matter of law, required to be performed 
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by a certified public accountant” and that all such “Accounting Work shall be performed 

by [Mayer Hoffman].”  Id. (emphasis added).  As a contractual matter, therefore, Mayer 

Hoffman had complete control over its audits to ensure legal compliance.   

Despite these rules, the Complaint still seeks to show the required control by 

relying on activities other than audit work.  It points out, for example, that CBIZ provided 

numerous items to Mayer Hoffman to conduct its audits, including accounting personnel, 

administrative services, equipment, office space, marketing materials, and billing and 

collection services.  (Compl. ¶¶ 26-31.)  It also notes that CBIZ receives 85% of Mayer 

Hoffman’s gross revenue as its services fee (id. ¶ 30; ASA § 7).  None of these contractual 

terms, however, demonstrates that CBIZ controlled the Mayer Hoffman activity that forms 

the basis for this claim—its audit practices and procedures.  That proves fatal to the Trust’s 

claim as a matter of law.  See In re Parmalat Secs. Litig., 377 F. Supp. 2d 390, 407 

(S.D.N.Y. 2005) (dismissing joint-venture counts against “Deloitte Touche” entities for 

failure to adequately plead firms controlled each other). 
B. The Statute Of Limitations Has Run On Any Negligence Claims 

Against CBIZ.   

Lastly, the Trust cannot bring its negligence and negligent-misrepresentation 

claims against CBIZ because the Complaint illustrates that, as a matter of law, the statute 

of limitations has run on them.  See Jablon v. Dean Witter & Co., 614 F.2d 677, 682 (9th 

Cir. 1980) (dismissing complaint as time-barred).  A two-year statute of limitations applies 

to these counts.  See A.R.S. § 12-542(3); Hullett v. Cousin, 63 P.3d 1029, 1034 (Ariz. 

2003) (negligent misrepresentation); Rowland v. Kellogg Brown & Root, Inc., 115 P.3d 

124, 126 (Ariz. Ct. App. 2005) (negligence); see also Sato, 599 P.2d at 183.  It begins to 

run when a plaintiff knows or with reasonable diligence should have known of the alleged 

negligence.  Id. at 183; McManus v. Am. Express Tax & Bus. Servs., Inc., 67 F. Supp. 2d 

1083, 1086-87 (D. Ariz. 1999).  In other words, “the law does not require that a plaintiff 

have actual knowledge of each and every fact regarding his claims” before the statute of 

limitations begins to accrue.  Id. at 1087.  Rather, the plaintiff need only have “reason to at 
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least suspect that [negligence] ha[s] injured it.”  Platt Elec. Supply, Inc. v. EOFF Elec., 

Inc., 522 F.3d 1049, 1055 (9th Cir. 2008) (applying California law) (internal quotation 

marks and alterations omitted); see Coronado Dev. Corp. v. Superior Court of Ariz., 678 

P.2d 535, 537 (Ariz. Ct. App. 1984).   

Here, ML’s cause of action accrued—at the very latest—when it was forced into 

bankruptcy in June 2008.  (Doc. 1, Involuntary Chapter 7 Petitioner, in In re Mortgages 

Ltd, 2:08-bk-07465-RJH.)  At that point, it had reasonable grounds for suspecting its 

claims that ML’s audits were conducted negligently.  Platt, 522 F.3d at 1056.  Indeed, 

numerous courts have recognized that an action arising out of an audit accrues no later 

than when the audited entity collapses or its true financial picture comes to light.  See, e.g., 

Auto Servs. Co, 537 F.3d at 859 (plaintiff “knew or should have known of its professional-

negligence action against [auditors] when . . . [the audited entity] filed for liquidation”); In 

re Enter. Mortgage Acceptance Co., LLC Sec. Litig., 391 F.3d 401, 411 (2d Cir. 2005) 

(holding that fraud claim against auditor accrued when public information “suggested that 

[the audited entity] had been engaging in ‘accounting gimmicks’”); City Nat’l Bank of Fla. 

v. Checkers, Simon & Rosner, 32 F.3d 277, 284 (7th Cir. 1994) (holding that fraud action 

accrued when audited entity could not pay loan, raising questions as to accuracy of 

financial compilations prepared by auditor).  Since the Trust did not file this suit until 

August 2010 (Compl. at 37), the two-year statute of limitations has run on any negligence-

based claims.    

To salvage these claims, the Trust initially attempts to rely on federal bankruptcy 

law.  (See Compl. ¶ 8.)  11 U.S.C. § 108, establishes an alternative statute of limitations for 

bankruptcy trustees to bring claims on behalf of debtors.  The trustee must bring the claim 

within the later of (1) the ordinary statute of limitations that would apply to the claim, or 

(2) a two-year statute of limitations that begins from the date of the bankruptcy court’s 

order for relief.  Id. § 108(a)(1)-(2).  Here, as indicated, the Trust’s negligence-based 

claims are untimely under the ordinary statute of limitations.  See A.R.S. § 12-542(3).  And 
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they are equally untimely under the alternative statute of limitations.  The bankruptcy court 

issued ML’s order for relief on June 24, 2008.  (Doc. 36, Order for Relief, at 2, in In re 

Mortgages Ltd., No. 2:08-bk-07465-RJH (Bankr. D. Ariz. June 24, 2008).)  As such, the 

Trust did not bring this August 2010 suit in time.   

The Trust fares no better by referencing a tolling agreement.  (Compl. ¶ 8.)  That 

agreement indicates that it is “by and between, Mayer Hoffman McCann P.C. (‘MHM’), 

on behalf of its shareholders, and affiliates” and the “ML Liquidating Trust.”  (Tolling 

Agreement, at 1, attached as Ex. I.)  But this agreement cannot bind CBIZ because CBIZ, 

which is not mentioned in the agreement, did not sign it.  (Id. at 6.)  Rather, it was signed 

only by Mayer Hoffman.  (Id.)  It is an elementary rule of contract law that contracts only 

bind the parties to the contract.  See Frontier Airlines, Inc. v. United Air Lines, Inc., 758 F. 

Supp. 1399, 1406 (D. Colo. 1989) (“It is hornbook law that a contract can be enforced only 

against a party to a contract.”); cf. Abramson v. Brownstein, 897 F.2d 389, 393 (9th Cir. 

1990) (noting that, under California law, parties may toll statute of limitations, but the 

tolling “must be in writing and signed by the person obligated”); Muro v. UBS Fin. Servs., 

Inc., 331 Fed. App’x 886, 887 (2d Cir. 2009) (same under New York law).  In addition, the 

ASA confirms that CBIZ is not an “affiliate” of Mayer Hoffman.  Rather, they are 

“separate legal entit[ies], with a separate governing body, officers and shareholders.”  

(ASA § 3.)  CBIZ simply provides Mayer Hoffman with services under a contract.  (ASA 

§ 4.)  That does not make it an affiliate.   

CONCLUSION 

For the foregoing reasons, the Court should dismiss the professional-negligence 

and breach-of-contract counts against Mayer Hoffman McCann P.C., and should also 

dismiss the negligent-misrepresentation count against the firm to the extent it is based on 

the audits conducted for fiscal years 2004 and 2005.  In addition, it should dismiss all 

counts against CBIZ, Inc., and CBIZ MHM, LLC. 
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DATED November 12, 2010.   

Respectfully submitted, 
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Local Counsel 

  
 David F. Adler  
 James R. Wooley  
 Louis A. Chaiten  
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Mayer Hoffman McCann P.C., CBIZ, Inc., and 
CBIZ MHM, LLC 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on November 12, 2010, I electronically filed the foregoing Joint 

Motion to Dismiss Complaint with the Clerk of the Court using the CM-ECF system and 

serve the following parties by U.S. mail: 

 
Nicholas J. DiCarlo 
Christopher A. Caserta 
DICARLO CASERTA & PHELPS PLLC 
8171 East Indian Bend Rd., Suite 100 
Scottsdale, AZ 85250 
Counsel for ML Liquidating Trust 

 

 

By: /s/ Katherine V. Brown    
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