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Christopher Graver (#013235)
STINSON MORRISON HECKER LLP

1850 N. Central Avenue, Suite 2100
Phoenix, Arizona 85004-4584
Tel: (602) 279-1600
Fax: (602) 240-6925
cgraver@stinson.com

Attorneys for ML Liquidating Trust
as Plaintiff in certain Superior Court Litigation

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re

MORTGAGES, LTD.,

Chapter 11

Case No. 2:08-bk-07465-RJH

MOTION OF ML LIQUIDATING TRUSTEE
FOR ORDER AUTHORIZING LIMITED AND
CONFIDENTIAL DISCLOSURE AND USE IN
SUPERIOR COURT LITIGATION OF
DOCUMENTS PRODUCED BY HEBETS &
MAGUIRE AND SHELLEY HARTSUIKER
UNDER PROTECTIVE ORDER ENTERED
JANUARY 27, 2010

Debtor.

Matt Hartley, as successor Liquidating Trustee of the ML Liquidating Trust

("Liquidating Trustee"), through undersigned counsel, moves the Court, pursuant to 11

U.S.C. §107(b)(2) and (c)(1), Fed. R. Bank. P. 9018, and the "Protective Order Re: Production

of Documents by Hebets & Maguire, LLC and Shelley Hartsuiker Pursuant to Court Order"

entered herein on January 27, 2010 (the "ML Protective Order," DE #2617), for an order

authorizing the Liquidating Trustee to use and disclose to defendants in litigation pending in

Maricopa County Superior Court, captioned ML Servicing Co., et al., v. Francine Coles, et al.,

cause nos. CV2011-011666 and CV2011-005890 (Consolidated) (the "Superior Court

Case"), subject to a protective order maintaining their confidentiality, documents produced to
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the Liquidating Trustee pursuant to the ML Protective Order. The parties to the Superior

Court Case are concurrently submitting a stipulated protective order to the Superior Court

which fully protects the confidentiality of confidential information. This motion is supported

by the following memorandum and the attachments hereto.

MEMORANDUM

I. Background.

1. The order for relief was entered in this case on June 24, 2008 (DE #36).

2. The Official Committee of Investors’ First Amended Plan of Reorganization

Dated March 12, 2009 ("Plan," DE #1532) was confirmed by this Court's Order entered May

20, 2009 (DE #1755).

3. The Liquidating Trust was created, and the Liquidating Trustee was appointed,

pursuant to the Plan, and is authorized thereunder, among other things, to pursue collection of

assets of the bankruptcy estate. In that capacity the Liquidating Trust (along with the

reorganized debtor, ML Servicing Co., Inc.), retained the law firm of Stinson Morrison Hecker

LLP as counsel and filed the Superior Court Case, which seeks to avoid certain transfers to,

and recover certain assets from, members of the family of Scott Coles (the deceased principal

of Debtor Mortgages Ltd.), and certain trusts for the benefit of family members (the

"Defendants").1

II. The ML Protective Order

4. On November 10, 2009, in proceedings unrelated to the Superior Court Case, the

Court granted the Liquidating Trustee's Rule 2004 applications for production of documents

1 The named Defendants in the consolidated proceedings are Francine Coles,
Individually, and as Co-Trustee for the Coles Children’s Irrevocable Trust and as Conservator
for Z.A. Coles and S.B. Coles, Minors; Haley Brooke Coles, an Individual; Bankers Trust
Company of South Dakota, as Co-Trustee for the Coles Children’s Irrevocable Trust; Thomas
Hirsch, as Trustee for Francine Coles Irrevocable Trust; and Ashley Coles, Individually and in
her capacity as Trustee of the Ashley M. Coles Family Trust.
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from Hebets & Maguire, LLC, and Shelley Hartsuiker (collectively, "H&M") (DE ## 2392

and 2393).

5. H&M asserted that the responsive documents were confidential information of

H&M and included confidential information about Scott Coles. To address this concern, on

January 6, 2010, the Liquidating Trustee and H&M entered into a Stipulated Motion for

Protective Order re: Production of Documents by Hebets & Maguire, LLC and Shelley

Hartsuiker Pursuant to Court Order (DE #2569), and the Court thereupon entered the ML

Protective Order. H&M proceeded to produce to the Liquidating Trustee documents subject to

the ML Protective Order, and the Liquidating Trustee is currently in possession of those

documents (the "Confidential Information").

6. The ML Protective Order provides that the Confidential Information will be used

"solely for purposes of these proceedings, including any adversary proceedings that may be

filed in the future…," but also provides that

…nothing contained herein to the contrary shall limit or waive the Liquidating Trustee's
right to request the Court's authorization to allow the disclosure and/or use of any
information or documentation produced in accordance with the 2004 Examination
Orders for the purposes of any existing or future judicial proceedings.

Id. at ¶5.

III. Discovery of Confidential Information in the State Court Case

7. Defendants in the State Court Case have requested production of, among other

things, confidential material including the Confidential Information produced by H&M to the

Liquidating Trustee under the ML Protective Order.

8. The parties in the State Court Case intend to exchange certain confidential

information, and pursuant to Rule 26(c) of the Arizona Rules of Civil Procedure, Plaintiffs and

Defendants have filed a Joint Motion and Stipulation for Entry of Protective Order and have

lodged an agreed form of order granting the motion, copies of which are attached hereto as

Exhibits 1 and 2, respectively, which are here incorporated by this reference (collectively, the
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"Joint Motion"). The protections provided under the parties' agreement are consistent with

the protections in the ML Protective Order, and include maintaining the confidentiality of

information, restricting its use to parties expressly covered by the agreement, requiring new

parties or expert witnesses to agree to be bound by the agreement before they have access to

confidential information, and requiring the return or destruction of confidential information to

the disclosing party when the case is finally concluded. See Exhibit 2.

9. Notwithstanding the parties' agreement as embodied in the Joint Motion, the

Liquidating Trustee believes that the ML Protective Order by its terms requires a separate

order of this Court, after notice to H&M and opportunity for a hearing, before the Liquidating

Trust will be authorized to disclose or use the Confidential Information in the State Court

Case.

10. The Liquidating Trustee has no objection to producing the Confidential

Information for use in the State Court Case, subject to the terms of the Joint Motion.

11. Counsel for the Liquidating Trustee has contacted counsel for H&M to request

its consent to the use of Confidential Information. For timing reasons, this motion is being

filed prior to a response from H&M counsel.

IV. Argument

The Court is authorized under 11 U.S.C. §107(b)(2) and (c)(1), and Fed. R. Bank. P.

9018, to make any order which justice requires to protect any entity against disclosure of

"scandalous or defamatory" matter, and to protect any individual against disclosure of

personally identifiable information. The Court has already ordered in the ML Protective Order

that the Confidential Information be protected, and the Liquidating Trust has complied and

will continue to comply with that order.

This motion does not seek a modification of the ML Protective Order, but requests that

the Confidential Information previously disclosed by H&M, including confidential

information about Scott Coles, be used and disclosed by the Liquidating Trustee in the State
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Court Case to Mr. Coles' family members, the trustees of their trusts, and identified other

persons, all of whom will be bound by a separate and extensive protective order.

The Confidential Information appears to the Liquidating Trustee to be discoverable, and

likely remains independently available to the Defendants by means of subpoena to H&M.

However, to avoid cumbersome and unnecessary additional discovery, and the necessity for

yet another protective order covering a second production of the same material, the

Liquidating Trustee believes it would be in the interests of justice, and in the best interests of

all parties, for this Court to authorize him to use and disclose the Confidential Information

subject to the parties' agreement in the Joint Motion.

This Motion is being served on counsel for H&M and counsel for parties in the State

Court Case. The Liquidating Trustee believes that there are no other parties interested in the

subject matter of this Motion, and requests that the Court find that notice is sufficient under

Fed. R. Bank. P. 9007.

CONCLUSION

For the foregoing reasons, the Liquidating Trustee requests that the Court enter its order

authorizing the Liquidating Trustee to use and disclose the Confidential Information in the

Superior Court Case, subject to entry of a protective order in the Superior Court Case granting

the Joint Motion, and for such other and further relief to which he may be entitled.

RESPECTFULLY SUBMITTED this 13th day of April, 2012.

STINSON MORRISON HECKER LLP

By: /s/ Christopher Graver
Christopher Graver
1850 N. Central Avenue, Suite 2100
Phoenix, Arizona 85004-4584
Attorneys for ML Liquidating Trust as
Plaintiff in the Superior Court Case
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COPY of the foregoing sent this13th day
of April, 2012, to:

E. Scott Dosek
Jennifer R. Friedman
HINSHAW & CULBERTSON LLP
3200 N. Central Avenue, Suite 800
Phoenix, Arizona 85012

Jerome K Elwell
J. Brent Welker
WARNER ANGLE HALLAM
JACKSON & FORMANEK
2555 E. Camelback Road, Suite 800
Phoenix, Arizona 85016

Todd Feltus
Christopher M. Goodman
Jenessa G.B. Cocarro
KERCSMAR & FELTUS PLLC
6263 N. Scottsdale Road, Suite 320
Scottsdale, AZ 85250

Greg S. Como
Kristen DeWitt-Lopez
LEWIS BRISBOIS BISGAARD &
SMITH, LLP
2929 N. Central Ave., Suite 1700
Phoenix, AZ 85012-2761
como@lbbslaw.com
dewitt-lopez@lbbslaw.com
Attorneys for Hebets & Maguire, LLC

/s/ Anne Finch
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