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SHELTON L. FREEMAN (AZ #009687) 
DECONCINI MCDONALD YETWIN & LACY, P.C. 
6909 East Main Street 
Scottsdale, Arizona  85251 
_____________ 
Ph:  (480) 398-3100 
Fax:  (480) 398-3101 
E-mail: tfreeman@lawdmyl.com 
 
Counsel to Radical Bunny, L.L.C.  
 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF ARIZONA 

In re: 
 
MORTGAGES LTD., 
 
  
 
 Debtor. 
 
 
 
 
 
 
 
 
 

 Chapter 11 
 
Case No. 2:08-bk-07465-RJH 
 
RADICAL BUNNY’S REPLY TO BRIEF 
ON REMAND IN SUPPORT OF THE 
ML LIQUIDATING TRUST 
OBJECTION TO THE APPLICATION 
PURSUANT TO 11 U.S.C. 
§ 503(b)(3)(D) AND (4) FOR 
ALLOWANCE AND PAYMENT OF 
ADMINISTRATIVE CLAIMS OF 
CREDITOR RADICAL BUNNY 
 
Hearing Date:  December 6, 2010 
Hearing Time:  10:00 a.m. 
Location:          230 N. 1st Ave., 6th Fl   
                          Courtroom 603   
                          Phoenix, AZ  
 
Related Docket Nos.  1888, 2014, 2027, 2088, 
2395, 2398, 2407, 2982 & 3004 

Creditor RADICAL BUNNY, L.L.C. (“RBLLC”), by and through its duly 

authorized attorneys, hereby submits its reply (“Reply”) to the Brief (“LT Brief”), 

DE 3004, filed by “Counsel for the Liquidating Trust of Mortgages, Ltd.” (“LT 

Counsel”) in opposition to RBLLC’s Memorandum, DE 2982, in support of 

RBLLC’s “Application Pursuant To 11 U.S.C. § 503(B)(3)(D) and (4) For 

U:\SLF\280685\Mortgages, Ltd BK Docs\Radical Bunny Pleadings\Sub Contrib Claim\Reply.2.LT.Brief.4.Admin.Claim.Remand.06.docx 
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Allowance And Payment Of Administrative Claim Of Creditor Radical Bunny” 

(“Application”), DE 1888, as directed in the status conference held on September 

21, 2010.  Capitalized terms not defined herein have the meaning set forth in 

RBLLC’s Memorandum, or RBLLC’s proposed Findings of Fact and Conclusions 

of Law attached as Exhibit 1 to that Memorandum, if defined in those findings. 

The original objection to RBLLC’s Application, and the appeal of the award 

of RBLLC’s administrative claim was made by Kevin T. O’Halloran, Trustee of the 

Liquidating Trust of Mortgages, Ltd. (herein “Liquidating Trust”).  It is not clear 

how the LT Counsel has authority to act for the Liquidating Trust of Mortgages, 

Ltd. if such action has not been authorized by its trustee, but the issues raised in 

LT Counsel’s LT Brief is addressed herein as if LT Counsel had such authority. 
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 A. There is No Reasonable Basis for Objections Raised in LT Brief  

RBLLC contends that the LT Counsel:  

(1) misstates the record in this Chapter 11 bankruptcy case, and the record 

on appeal, including the stipulated facts agreed to by the Liquidating Trust;  

(2) misstates the determinations made by the United States Bankruptcy 

Panel of the Ninth Circuit (“BAP”) in its Memorandum decision in BAP No. AZ-09-

1412-KiJuMk (“BAP Decision”) after the appeal by the Liquidating Trust; and  

(3) misstates the legal burden on RBLLC.  

While the Substantial Contribution Claim amount was calculated on the basis of 

the fees and costs for professional services rendered by DMYL, the Substantial 

Contribution Claim is based on (1) RBLLC’s expense in providing financial benefit 

to the Estate; (2) additional benefit to the Estate provided by RBLLC/DMYL based 

on three activities: preservation of Estate assets, formulation of a plan of 

reorganization, and settlements with the Debtor’s borrowers; and (3) reasonable 

compensation for professional services. RBLLC has satisfied its legal burden to 
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establish, by preponderance of the evidence that RBLLC is entitled to an award of 

its entire Substantial Contribution Claim. 

B. RBLLC’s Burden of Proof is Preponderance of the Evidence 

As recognized in the BAP Decision (p. 16, lines 10-21), RBLLC was 

required to establish, by a preponderance of the evidence, that RBLLC is entitled 

to the requested Substantial Contribution Award. See Cellular 101, Inc. v. 

Channel Communications, Inc. (In re Cellular 101, Inc)., 377 F.3d 1092, 1098 (9th 

Cir. 2004)(“In re Cellular 101, Inc.”) (“Channel and Price contributed substantially 

to the reorganization, not "incidentally" or "minimally".”)1. 

RBLLC was required to provide evidence to satisfy two legal tests to be 

entitled to allowance of an administrative claim.  First, RBLLC must be a creditor 

of the Debtor’s Estate.  It is undisputed that RBLLC is a creditor of the Debtor. 

See JTS, ¶ 14. Second, RBLLC must have made a “substantial contribution” to 

the bankruptcy case. See Cellular 101, Inc., 377 F.3d at 1098.   

D
E
C

O
N

C
IN

I M
C

D
O

N
A

LD
 Y

E
TW

IN
 &

 L
AC

Y
, P

.C
. 

69
09

 E
as

t M
ai

n 
S

tre
et

 
S

co
tts

da
le

, A
riz

on
a 

 8
52

51
 

The stipulated facts and undisputed evidence in the record of this Chapter 

11 bankruptcy case establish that RBLLC has met its burden by preponderance of 

the evidence.  Under this standard, RBLLC must only provide evidence that it is 

“more likely than not” that RBLLC/DMYL has provided more than incidental or 

minimal benefit to the Estate, and that it is “more likely than not” that in providing 

those benefits, the extent of the benefit those efforts conferred on the Estate 

outweighs any benefit to RBLLC. See, e.g., Guglielmino v. McKee Foods Corp., 

506 F.3d 696, 699 (9th Cir. 2007); and In re Arnold and Baker Farms, 177 B.R. 

648, 654 (BAP 9th Cir. 1994), with regard to the preponderance of the evidence 

standard; Cellular 101, Inc., 377 F.3d at 1097-1098.  

                                                 
1 The LT Counsel mistakenly argues this burden described in Cellular 101, Inc., 
377 F.3d at 1098, is an “extremely high burden”.  See LT Brief, page 14, lines 8-9. 
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There is more than sufficient evidence in the record of this case to prove 

that it is “more likely than not” that RBLLC/DMYL provided a substantial benefit to 

the Estate in this case.   

C. The Bankruptcy Court Record is the “Record” 

RBLLC’s Memorandum, and requested Findings of Fact and Conclusions of 

Law, are not relying on any “new” evidence to support its Substantial Contribution 

Claim.  RBLLC is only relying on the evidence in the record of this Chapter 11 

bankruptcy case (“Bankruptcy Case Record”) and in the BAP.   

The Liquidating Trust manipulates the definition of “Record” to claim 

surprise but it is both unpersuasive and disingenuous.  This Court relied upon the 

Bankruptcy Case Record in approving the Substantial Contribution Claim:  “This 

Court’s findings were not based solely upon the facts stipulated by the parties but 

also on the Court’s extensive experience with the conduct of this bankruptcy 

case…” (Order; DE 2552 at p. 2 lines 7-8).  In its designation of record on appeal, 

the Liquidating Trust listed the entire docket in the Bankruptcy Case Record. See 

DE 2588, page 3. The Liquidating Trust then filed in its Excerpts of Record an 

extensive list of specific docket entries, attached as Exhibit “A” hereto (“LT 

Listed Docket Items”).  The Liquidating Trustee and RBLLC also separately 

designated specific items in the record on appeal. See DE 2588, pages 3-11; DE 

2606.  Based on the Liquidating Trust’s designation, the entire Bankruptcy Court 

Record docket list was included in RBLLC’s Excerpts of Record. 
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The Liquidating Trust then selected a few record items from the LT Listed 

Docket Items in the Bankruptcy Court Record (that were not included in any 

specifically designated filings) to support its arguments on appeal. The Liquidating 

Trust represented to the BAP that RBLLC’s objections to post-petition financing 

were duplicative with other Estate professionals. In response, RBLLC established 

that the Liquidating Trust had misstated the record to the BAP, and that the cited 

 4 
Case 2:08-bk-07465-RJH    Doc 3009    Filed 12/02/10    Entered 12/02/10 15:00:38    Desc

 Main Document      Page 4 of 68



 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

items evidenced that there was no duplication of efforts. See footnote 9 to the 

Liquidating Trust’s Opening Brief, and RBLLC’s footnote 3 in its Response Brief 

attached as Exhibit “B” hereto. The Liquidating Trust cannot rely on the entire 

Bankruptcy Case Record in its appeal, and then claim that those same items are 

not in the record on remand. 

RBLLC’s proposed Findings of Fact, and its supporting Memorandum, 

includes citations to the Bankruptcy Case Record to support the stipulated facts in 

the JTS.  This addresses the directives of the BAP Decision (as described in 

Section D below). RBLLC also included citations from the LT Listed Docket Items 

in RBLLC’s proposed Findings of Fact and supporting Memorandum because the 

Liquidating Trust relied upon them in the BAP appeal.   
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 When the Liquidating Trust itself relied on the Bankruptcy Court Record in 

making its objections to RBLLC’s Application, in both the Bankruptcy Court and in 

front of the BAP, there cannot be any basis for finding that the proposed findings 

of fact and conclusions of law are “unfair” to the Liquidating Trust.  LT Counsel did 

not provide a specific objection to any of the proposed findings of fact and 

submitted no proposed findings of its own.  All the grounds for the proposed 

findings of fact are in the Bankruptcy Court Record related to the Substantial 

Contribution Claim. 

The arguments that the Liquidating Trust is somehow prejudiced must also 

be rejected when the citations to the Bankruptcy Court Record merely provide the 

record support for the very stipulated facts that the Liquidating Trust agreed to in 

the JTS, DE 2395.  Many of RBLLC’s contributions to the JTS were supported by 

citations to the Bankruptcy Court Record in the JTS, including the Freeman 

Declaration that supported the Application.  See, e.g., JTS ¶¶ 1-9, 11-13; 15-21, 

33-35, 40.  In contrast, the Liquidating Trust’s contributions to the JTS often 

included no citations.  See, e.g., JTS ¶¶ 10, 28, 36. The Liquidating Trust cannot 
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be prejudiced by the mere citation to the Bankruptcy Court Record for additional 

support for stipulated facts.  The only citations to the Bankruptcy Court Record not 

listed in the LT Listed Docket Items or specifically listed in the designated record 

on appeal (in addition to the entire designated docket) are as follows:   

(1)  citations to the Bankruptcy Court Record of the appointment of 

committees, as stipulated in JTS ¶¶ 27 & 66.  See DE 129, 225, 258, 577. 

(2)  citations to the Bankruptcy Court Record related to post-petition 

financing as stipulated in JTS ¶¶ 61-80.  See DE 408, 468, 1078. 

(3) citations to the Bankruptcy Court Record regarding settlements with 

the Debtor’s borrowers, as stipulated in JTS ¶¶ 82-85.  See DE 558-561, 565, 

569, 570, 724, 912.  Most of these docket entries were also listed in the 

demonstrative exhibit provided at the November 18, 2009 hearing on RBLLC’s 

Substantial Contribution Claim. See portion of Transcript attached as Exhibit “C” 

hereto, p. 33, lines 12-17.  
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(4) citations to the Bankruptcy Court Record of the Debtor’s operating 

reports related to stipulations regarding the Debtor’s use of cash collateral 

claimed by RBLLC as described in JTS ¶¶ 55-60.  See DE 868, 919, 933, 1011, 

1075, 1229, 1296, 1375, 1500, 1595.   

(5)  a citation to the Bankruptcy Court Record regarding a stipulation of 

exclusivity through January 6, 2009, as stipulated to in JTS ¶ 39.  See DE 1138. 

(6) citations to the Bankruptcy Court Record of applications and 

approvals of professional administrative claims in this case, as stipulated in JTS 

¶¶29-30, which were not otherwise specifically relied upon in the Substantial 

Contribution filings and included in specific designated items. See DE 1838, 1871, 

1993, 2056, 2057, 2077, 2078, 2101-2103, 2130-2134, 2139, 2147, 2151, 2164, 

2183, 2185, 2193, 2470, 2656, 2775, 2865. At the November 18, 2009 hearing on 

RBLLC’s Substantial Contribution Claim, the Liquidating Trust objected to a 
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demonstrative exhibit to this Court regarding the professional fee applications that 

had been submitted in this case because there were no specified docket entries.  

This Court then recognized that it could “take judicial notice of the Court’s record” 

as to what fee applications had been filed, and what was allowed. See portion of 

Transcript attached as Exhibit “C” hereto, p. 25, lines 9-12. The Liquidating Trust 

not only stipulated to the amount of claims for professional fees, it also was a 

party to each of those proceedings.  The Liquidating Trust cannot be prejudiced 

by having those specific docket entries in the record.  This Court can take judicial 

notice of any of the citations to the record that are listed in RBLLC’s proposed 

Findings of Fact.  This Court’s record is the Bankruptcy Court Record and any 

efforts by the Liquidating Trust to limit this Court’s ability to review the Bankruptcy 

Court Record when considering this matter should be rejected.  The Liquidating 

Trust knew, and stipulated to, the facts that are reflected in the Bankruptcy Court 

Record for the Substantial Contribution Claim. 
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D. The BAP Decision Mandates the Requested Findings of Fact 

RBLLC’s detailed Memorandum and detailed proposed findings of fact and 

conclusions of law were designed to address the directives of the BAP Decision 

on remand for this Court to “make more detailed findings” (p. 24, lines 1-2), based 

on the BAP’s determination that there are not “sufficiently detailed findings” (p. 19, 

lines 26-27).  To address all issues raised by the BAP Decision, the findings of 

fact include citations to the Bankruptcy Court Record.  These citations were 

included to provide the Court with a clear factual basis for each finding and to 

ensure that the Liquidating Trust could not raise new issues on appeal regarding 

support in the Bankruptcy Court Record.  For example, to support the actual 

award of professional administrative expenses in this case of over $9.5 million, 

RBLLC included specific docket references to this Court’s orders awarding 
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professional administrative expenses. See DE 2982, page 29, lines 6-13. The 

Liquidating Trust has actual notice of these awards.   

E. The BAP Decision Does Not Preclude Any of the Requested Award 

ML Counsel misrepresents the BAP Decision in claiming that the BAP 

found that “RBLLC failed to introduce sufficient evidence.” The BAP Decision 

does restate the arguments of the Liquidating Trust Trustee which can create 

confusion about the BAP’s own determinations.  But, the BAP made no evaluation 

of the extent of evidence supporting the Substantial Contribution Claim. The BAP 

merely remanded the Substantial Contribution claim to allow this Court to make 

this Court’s own detailed findings. For example, for services provided for 

settlements, the BAP determined that “no findings exist in the record”, but the 

BAP recognized that the Bankruptcy Court’s “own first-hand observation of the 

services provided may be a sufficient basis on which to find a substantial 

contribution”. See BAP Decision, p. 23, lines 15-19.  The BAP’s determination is 

consistent with the Bankruptcy Court’s initial award of substantial contribution 

based on its own extensive experience with the conduct of this case.  See DE 

2552, page 2, line 8. 

D
E
C

O
N

C
IN

I M
C

D
O

N
A

LD
 Y

E
TW

IN
 &

 L
AC

Y
, P

.C
. 

69
09

 E
as

t M
ai

n 
S

tre
et

 
S

co
tts

da
le

, A
riz

on
a 

 8
52

51
 

The references to the record made in the BAP Decision were not about any 

factual evidence, but were about RBLLC’s failure to adequately explain, analyze 

or articulate the meaning of the undisputed evidence. The BAP recited the 

Liquidating Trust’s objection regarding RBLLC’s drafting of an operating 

agreement that, in a supplemental joint stipulation, RBLLC and the Liquidating 

Trust agreed was ultimately not used by the OIC. See DE 2407, ¶ 4. The BAP 

also cited the Liquidating Trust’s objection on appeal to RBLLC’s request for 

attorneys fees for its work on the joint objection to exclusivity (DE 572).  The BAP 

Decision (page 21, lines 2-4) states: “We see nothing in the record where Radical 

Bunny explained how either of these two acts conferred a benefit to the estate.”  
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RBLLC’s Memorandum addresses the BAP’s concerns (which were based on the 

Liquidating Trust’s arguments).  The only citations to the Bankruptcy Court 

Record are the JTS and a docket entry cited in the JTS. See DE 2982, page 27, 

lines 3-14; page 28, lines 3-13.   

The BAP Decision (page 22, lines 5-9) states: “Although it appears that 

Radical Bunny’s Asset Preservation Activities directly benefitted the estate by 

ensuring cash flow to ML, Radical Bunny did not provide the bankruptcy court with 

a sufficiently detailed analysis of the value of those benefits to the estate.” 

RBLLC’s Memorandum addresses the BAP’s concern in detail based on the JTS 

and the Bankruptcy Court Record to establish the Substantial Contribution Claim.  

See DE 2982, pages 8-12 & 14-18.   
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 With regard to settlement activities, the BAP Decision (page 23, lines 10-

12) states: “we see nowhere in the record where Radical Bunny articulated how 

efforts here increased dollars available to the estate and/or other creditors.”  With 

regard to this statement, RBLLC respectfully asserts that the BAP was misled by 

the Liquidating Trust’s arguments. In the proceedings on the Substantial 

Contribution Claim in this Court, RBLLC demonstrated that RBLLC had prevented 

the Debtor from giving away assets of the Estate, and that RBLLC had focused its 

efforts on settlements that involved only on loans with the most significant effect 

on the Estate. See DE 2398, pages 17-18 & Ex. 4 (previously filed at DE 685-1). 

The Liquidated Trust stipulated that the Debtor intended to release its lien on 2.76 

acres of land in downtown Tempe. DMYL/RBLLC’s efforts to prevent this 

collateral giveaway is incontrovertible on the Bankruptcy Court Record. If the 

Debtor had given this land away, it would necessarily reduce the value of the 

assets of the Estate. See JTS, ¶ 85; DE 2398, Ex. 4 (filed at DE 685-1).   

RBLLC granted an extension to the LT Counsel to file the LT Brief, so 

RBLLC will not have sufficient time to address all of LT Counsel’s misstatements 
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about the terms of the BAP Decision in this Reply.  RBLLC requests that this 

Court rely upon actual terms of the BAP Decision instead of LT Counsel’s 

unsubstantiated claims about the ruling. 

F. There is No Basis for Applying Judicial Estoppel to RBLLC 

The LT Brief argues that RBLLC should be judicially estopped from relying 

on the Bankruptcy Court Record that supports, and has continuously supported, 

RBLLC’s Substantial Contribution claim.  There is no factual or legal basis for 

doing so.  This Court has discretion to apply the equitable doctrine of judicial 

estoppel where: (1) a party's current position is "clearly inconsistent" with its 

earlier position, (2) the party was successful in persuading a court to accept its 

earlier position, and (3) the party would "derive an unfair advantage or impose an 

unfair detriment on the opposing party if not estopped." Williams v. Boeing Co., 

517 F.3d 1120, 1134 (9th Cir. 2008)(quoting New Hampshire v. Maine, 532 U.S. 

742, 750-751 (2001).  RBLLC has not taken any “clearly inconsistent” position 

and there is no evidence of the other two factors justifying the application of 

judicial estoppel. If judicial estoppel applies, it applies only to the Liquidating 

Trust.  The Liquidating Trust is the one who is now seeking to change its own 

agreement to stipulate to facts because the undisputed evidence in the 

Bankruptcy Court Record supports RBLLC’s Substantial Contribution Claim. 
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RBLLC has consistently maintained that the evidence in the Bankruptcy 

Court Record satisfies RBLLC’s burden to prove that it is entitled to an award of 

its Substantial Contribution Claim based on the “preponderance of the evidence”.  

RBLLC has not changed its position.  RBLLC has not taken any inconsistent 

positions in RBLLC’s Memorandum. RBLLC has not provided any new evidence, 

but has only reminded this Court of the evidence that was already in the record 

that support its Substantial Contribution Claim.  The Liquidating Trust has been on 

notice of RBLLC’s consistent legal positions since RBLLC’s Application was 
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timely filed in July, 2009.  RBLLC has relied on the stipulated evidence in the 

stipulated facts since the JTS was filed more than a year ago and the Bankruptcy 

Court Record has remained intact. 

Apparently unable to respond to any of the proposed findings with specific 

record citations and unable to propose any of its own, the Liquidating Trust 

resorts to an objection to RBLLC’s reliance on the Bankruptcy Court Record to 

address the Liquidating Trust’s objections to RBLLC’s requested relief.  RBLLC is 

entitled to use and this Court is entitled to consider the Bankruptcy Court Record 

to determine that there is no basis for the Liquidating Trustee’s objections. It is 

RBLLC that would be prejudiced by the “clearly inconsistent” position of LT 

Counsel that this Court is no longer entitled to rely on the stipulated facts.  It is 

“clearly inconsistent” for the Liquidating Trust to now claim that it is entitled to 

discovery and a trial on RBLLC’s Substantial Contribution Claim based solely 

upon citations to docket entries in the Bankruptcy Court Record.  RBLLC/DMYL 

has relied on the Liquidating Trust’s stipulated facts in litigating its Substantial 

Contribution Claim for more than a year, and has incurred additional attorneys 

fees due to the Liquidating Trust’s appeal.  If judicial estoppel applies, it only 

applies to the Liquidating Trust’s own shifting legal position. 
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RBLLC has clarified citations to the Bankruptcy Court Record only because 

of the Liquidating Trust’s objections. RBLLC did not provide any “new” evidence, 

but only referred to the actual and uncontroverted Bankruptcy Court Record.  Now 

LT Counsel argues that it was not on notice of that Bankruptcy Court Record, 

even for items that are specifically referred to in the JTS.  For example, for 

Finding of Fact ¶ 18, LT Counsel argues that “many of the cited documents are 

not part of the Record”,  LT Brief, page 8, line 16.  Of the references to the 

Bankruptcy Court Record in Finding of Fact ¶ 18, DE 293 & 376 are specifically 

listed in RBLLC’s specified items on the designated record on appeal, and DE 
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376 & 1298 (the OIC’s Disclosure Statement) are cited in the JTS.  The only 

additional record citation is to DE 408, the Debtor’s emergency motion for interim 

Centerpoint financing.  This filing is incontrovertible.  It is not essential to Finding 

of Fact ¶ 18, and RBLLC has no objection to deleting this record citation if this 

Court believes that the Liquidating Trust was somehow not on notice of that 

request for financing, even though it was explicitly addressed in the JTS, ¶¶ 77-

79.   

In contrast, the “fact” in footnote 2 of the LT Brief is false, and contradicts 

the stipulated facts and the Bankruptcy Court Record. LT Counsel claims that the 

Estate only had a 20% interest in the Centerpoint project. The Estate held an 

almost 80% interest in the Centerpoint loan, not 20% as LT Counsel now claims. 

The remainder is owned by the Investors. The Estate’s interest in the two 

Centerpoint loans constituted almost 60% of all the Estate’s interest in the ML 

Loans. Any reduction in the value of those loans, by the Debtor’s proposed 

release of 2.76 acres of land without receiving any payment for that release, 

significantly impacted the Estate. The extent of the Estate’s interest is reflected in 

the OIC’s Disclosure Statement and extensive uncontroverted evidence in the 

Bankruptcy Court Record. See JTS ¶ 76 (and DE 376, Exhibits 1 and 2 cited in 

JTS ¶ 76); DE 1298, Ex. B (cited in the JTS, ¶¶ 12, 17-18). 
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 G. LT Counsel Has Not Objected to the Accurate Findings of Fact 

 The LT Brief does not object to the accuracy of any fact included on 

RBLLC’s proposed Findings of Fact.  LT Counsel cannot dispute that RBLLC  

repeatedly subordinated its own interests for the benefit of the Estate.  

Incontrovertible evidence in the Bankruptcy Court Record establishes that RBLLC 

funded the professional administrative expenses of the OIC, as well as the 

Debtor, during this case through use of RBLLC’s cash collateral. It is 

uncontroverted that no other creditor in this case subordinated its interests or 
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provided cash for operations of the Debtor and to pay professional administrative 

expenses.  It is uncontroverted that during this case RBLLC’s 900 participants did 

not receive $24 million dollars in non-default interest while Investors continued to 

collect interest on the portion of the ML Loans they owned. The undisputed 

evidence establishes that it is “more likely than not” that RBLLC/DMYL provided a 

substantial benefit to the Estate that exceeded any benefit to RBLLC.  See JTS ¶¶ 

7, 42, 55-60, 68-72, 77-78 & Plan. 

 Since there is no basis for disputing the stipulated facts, LT Counsel 

misrepresents them. The Liquidating Trust did not just stipulate that “some of the 

terms” in the plan filed by the OIC were drafted by DMYL. See LT Brief, p. 10, line 

15.  The Liquidating Trust stipulated that RBLLC/DMYL met with the OIC and 

other constituents to formulate, draft and negotiate the plan of reorganization and 

stipulated that “many of the terms” were finalized with just two significant issues 

remaining when RBLLC/DMYL participated in the plan process.  See JTS ¶¶ 31-

51; SJTS, ¶¶ 1-4.   
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The requirements for establishing substantial benefit by developing a plan 

with a co-creditor were analyzed in In re Cellular 101, Inc., 377 F.3d at 1095: 
 
The facts presented demonstrate that both Channel and Price 
substantially contributed to the reorganization. Channel and Price 
formulated and presented the only reorganization plan that was put 
forth to the bankruptcy court. See S.Rep. No. 95-598, at 66-67 
(1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5852-53 ("The phrase 
`substantial contribution in a case'... does not require a contribution 
that leads to confirmation of a plan, for in many cases, it will be a 
substantial contribution if the person involved uncovers facts that 
would lead to a denial of confirmation ..."). . . . While it is true that 
Channel did not provide money for the plan, a creditor need not 
provide the funds used in the reorganization in order to "substantially 
contribute" to the plan. . . . Here, Channel substantially contributed to 
the estate by developing the only plan that was presented to the 
bankruptcy court and by waiving its prepetition claim. 
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In this case, RBLLC established that RBLLC provided direct financial benefits to 

the Estate.  RBLLC established that RBLLC/DMYL substantially contributed to the 

Estate by working with the OIC and other constituents to develop a reorganization 

plan that was ultimately confirmed. The evidence is undisputed that RBLLC 

repeatedly subordinated its interests to fund operations of the Debtor and to fund 

the Plan itself.  These actions constitute substantial contributions under 11 U.S.C. 

§ 503(b)(3)(D).  RBLLC is not required to establish the “value” of each plan term 

to be entitled to payment of its attorneys fees incurred in those efforts under 

Section 503(b)(4).  RBLLC provided sufficient evidence to establish that it is more 

likely than not that RBLLC/DMYL’s services provided substantial benefit in this 

process even in its initial Application, through the Freeman Declaration 

incorporated in the JTS.  
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 RBLLC cannot explain LT Counsel’s argument that RBLLC’s and the OIC’s 

Joint Objection to extend exclusivity are not part of the “Record”. See LT Brief, 

footnote 6.  That Joint Objection (DE 572) is specifically referenced in the JTS (¶ 

33).  While the LT Counsel contends that the arguments in that Joint Objection 

are “not facts”, RBLLC’s Memorandum did not discuss the terms of the Joint 

Objection for that purpose.  The Joint Objection merely provides the “explanation” 

that the BAP Decision (page 21, lines 2-4) mandated to demonstrate why 

RBLLC/DMYL’s efforts provided benefit to the Estate.  That Joint Objection was 

also joined by the OCC.  The Bankruptcy Court Record evidences why DMYL’s 

legal services in preparing that Joint Objection provided benefit to the Estate 

based on the stipulated and uncontroverted facts.  

 RBLLC respectfully disputes the BAP’s assertion that RBLLC “admits” that 

ML and the OIC incurred $70,000 in “defending against Radical Bunny’s 

objections to the OIC Plan”. See BAP Decision, page 21, lines 10-12.  This finding 

was based on the Liquidating Trust’s argument in its Reply Brief on appeal, and 
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misstates the actual stipulated facts and the Bankruptcy Court Record.  RBLLC 

and the Liquidating Trust stipulated that: 
 
The Liquidating Trust also contends that RBLLC’s efforts regarding 
the OIC plan did not result in any savings for the Debtor’s Estate 
because of expenses incurred by the OIC and other professionals in 
negotiating with the RBLLC Trustee and because the RBLLC Trustee 
fought confirmation of the OIC Plan. 

See JTS ¶ 51.  RBLLC provided evidence from fee applications for ML and the 

OIC of all time entries related to the RBLLC Trustee, including time entries for 

RBLLC Trustee’s meetings with ML’s counsel on ML’s own plan.  DMYL could 

only identify $15,000 in OIC fees related to both settlement discussions between 

the OIC and the RBLLC Trustee, and to fees incurred in the OIC’s opposition to 

the RBLLC Trustee’s objections. See DE 2088, pages 8-9. That filing (DE 2088) 

and the supporting fee applications, DE 1810 and 1897, are specifically listed in 

designated items on appeal.  The fact that the BAP inadvertently misstated the 

actual Bankruptcy Court Record does not preclude this Court from determining 

that the benefits provided by RBLLC/DMYL with regard to the Plan substantially 

outweighed any cost to the Estate. 
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 The Bankruptcy Court is also not bound by other misrepresentations of the 

Bankruptcy Court Record that the Liquidating Trust led the BAP to believe. There 

is no evidence that 8 other Estate professionals were involved in objecting to the 

Debtor’s attempt to give away its lien on 2.76 acres of land in downtown Tempe.  

See Bap Decision, page 23, lines 1-12. RBLLC and the Liquidating Trust 

stipulated that 8 other professionals were involved in settlements for 50 separate 

borrowers. See JTS ¶ 83. The undisputed record establishes that the efforts of 

RBLLC/DMLY were focused only on key amendments to the Debtor’s settlements 

for significant Estate assets.  See DE 2982, pages 31-35. 

H. DMYL Established the Value of DMLY’s Services in its Application 
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 With regard to DMYL’s attorneys fees, as explicitly required by 11 U.S.C. § 

503(b)(4), RBLLC is entitled to recover “reasonable compensation” for DMYL’s 

services based on the “time, the nature, the extent, and the value of such 

services.” RBLLC established its right to such fees, by preponderance of the 

evidence, based on RBLLC’s Application, which was supported by the Freeman 

Declaration and detailed time entries. See DE 1888.  

 As detailed in the Application, the amount of the Substantial Contribution 

Claim was obtained by multiplying the hourly rate of each shareholder, associate, 

and legal assistant, by the time spend providing services to RBLLC: (a) to enable 

RBLLC to provide direct financial benefits to the Estate; and (b) to provide benefit 

to the Estate for the three additional separate activities (identified by specific time 

entries for each of those activities): (1) preservation of Estate assets; (2) 

formulation of a plan of reorganization; and (3)  settlements with the Debtor’s 

borrowers.  This method of fee calculation is consistent with the "lodestar" 

approach which has been approved by the United States Supreme Court as the 

primary basis for evaluating compensation requests. See, e.g., Pennsylvania v. 

Delaware Valley Citizens Council For Clean Air, 478 U.S. 546 (1986). 
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 The Freeman Declaration establishes that the requested attorneys fees and 

related expenses are reasonable, and were actual and necessary to provide 

substantial benefit to the Estate. See DE 1888, Ex. F ¶¶ 4-17.  The Liquidating 

Trust never challenged the Freeman Declaration or even objected to the 

incorporation of the Freeman Declaration in the JTS.  LT Counsel cannot now 

object to that uncontroverted evidence. 

 LT Counsel claims that RBLLC is required to prove that DMYL’s services 

related to the cash collateral motion provided benefit to the Estate. See LT Brief, 

page 8, lines 3-4.  That is not required by Section 503 of the Bankruptcy Code or 

Ninth Circuit law. RBLLC has proven, under 11 U.S.C. §503(b)(3)(D). that RBLLC 
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made a substantial contribution to the Estate by allowing its cash collateral to be 

used through this entire case to fund the reorganization.  RBLLC is entitled under  

11 U.S.C. §503(b)(4) to recover “reasonable compensation” for DMYL’s services 

based on that substantial benefit.  The Ninth Circuit Court of Appeals recognized 

this entitlement to recover reasonable compensation in In re Cellular 101, Inc., 

377 F.3d at 1095, when it noted that the “bankruptcy court reduced the amount to 

$206,317.60 ($175,000 in attorneys' fees and $31,317.60 in expenses) because 

of duplicative travel, lodging, secretarial overtime, and word processing 

expenses.” In In re Cellular 101, Inc., the bankruptcy court, in its discretion, had 

also made another deduction based on the unique facts in that case, “Price's 

deceptive behavior in his dealings with subdealers.”  RBLLC has proven that it is 

requesting reasonable compensation for the professional services needed to 

provide a substantial benefit to the Estate in this case, as required by the 

Bankruptcy Code and Ninth Circuit law.   
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 I. RBLLC is Entitled to Recover Attorneys Fees for Proving Its Claim 

 RBLLC is entitled, under Ninth Circuit law, for an award of its attorneys fees 

in making its substantial contribution to this Estate.  In North Sports, Inc. v. 

Knupfer (In re Wind N' Wave), 509 F.3d 938, 943-944 (9th Cir. 2007), the Ninth 

Circuit Court of Appeals held that “where a creditor receives attorney's fees under 

Section 503(b)(4), the time and expenses devoted to securing the attorney's fee 

award are also compensable if the Smith test is met.” It also identified the “test” of 

In re Smith, 317 F.3d 918, 928 (9th Cir. 2002):  
 
We addressed this inquiry a decade later in Smith, and held that 
recovery of legal fees for litigation over a fee application was 
appropriate if two factors were present: 1) the services for which 
compensation is sought satisfy the requirements of 330(a), and 2) the 
case "exemplifies a 'set of circumstances' where the time and 
expense incurred by the litigation is 'necessary.' " 317 F.3d at 928. 
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We held that the Smith attorneys met this standard and affirmed the 
district court's award of fees in that case. 

RBLLC has not yet submitted its supplemental application to establish the 

reasonableness of its attorneys fees for necessary and actual services provided 

to establish RBLLC’s Substantial Contribution Claim.  However, RBLLC/DMYL did 

not incur additional attorneys fees on appeal because RBLLC did not meet its 

burden of proof or because it did not provide sufficient evidence to support its 

claim. The Liquidating Trust did not request that the Bankruptcy Court make 

specific findings of facts before appealing this Court’s ruling. The BAP relied on 

the misrepresentations of the record made by the Liquidating Trust, and on that 

basis the BAP elected not to “affirm the bankruptcy court on any grounds 

supported in the record”. BAP Decision, p. 21, lines 15-16.  The determination of 

the amount of attorneys fees that RBLLC is entitled to be awarded must be 

determined after RBLLC is given an opportunity to establish the reasonableness 

of its attorneys fees. 
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 J. There are No Grounds for LT Counsel’s Claimed Deductions 

 As set forth in RBLLC’s Memorandum and addressed in Sections E, F, G 

and I above, RBLLC has established, by preponderance of the evidence, that it 

provided benefit to the Estate in objections and resolution of settlements that 

would have removed valuable assets from the Estate. There is no basis for 

deleting $97,822 of attorneys fees incurred for that activity. 

 As set forth in RBLLC’s Memorandum, RBLLC has established, by 

preponderance of the evidence, that it provided benefit to the Estate by 

RBLLC/DMYL’s formulation of a plan of reorganization in this case.  As described 

in Section G above, the actual Bankruptcy Court Record does not indicate that 

more than $15,000 was incurred by the OIC’s counsel in addressing the RBLLC 

Trustee’s objections to the Plan.  But regardless of the specific amount, it is 

undisputed that RBLLC provided actual financial benefits to this Estate far in 
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excess of any cost to the Estate for RBLLC Trustee’s objections.  Based on all the 

undisputed facts of this case, it would be inequitable to reduce the amount of the 

requested Substantial Contribution Claim given the actual value provided to the 

Estate by RBLLC/DMYL’s formulation of a plan of reorganization in addition to 

those direct financial benefits. 

 There are similarly no grounds for reducing the requested Substantial 

Contribution Claim because RBLLC received one $50,000 adequate protection 

payment during this entire case. As described above and in RBLLC’s 

Memorandum, RBLLC’s cash collateral funding alone was 60 times more than 

that one-time payment, and it is undisputed that RBLLC did not receive $24 

million dollars in non-default interest owed during this case. Based on all the 

undisputed facts of this case, it would be inequitable to reduce the amount of the 

requested Substantial Contribution Claim by the amount of the only payment that 

RBLLC has received since this case was filed in June, 2008. 
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 As described in RBLLC’s Memorandum (page 26, lines 21-28 & page 27, 

lines 1-19), and in Section G above and, there are no grounds for reducing the 

requested award for DMYL’s attorneys fees incurred in preparing and filing the 

Joint Objection.  For the first time in this proceeding, the LT Brief asserts that 

$14,711.50 in fees were requested for preparing and filing that Joint Objection.  

The Freeman Declaration already provides evidence of the reasonableness of 

DMYL’s fees, and DMYL’s detailed time entries do not reflect LT Counsel’s 

unsubstantiated amount.  

 Finally, there are no grounds for reducing the Substantial Contribution 

Claim by $108,022 simply because that represents the only payments made to 

date to DMYL for providing approximately $1,000,000 of services as attorneys to 

RBLLC. The Substantial Contribution Claim is only $572,945.50 of the $1,000,000 

in services provided.  RBLLC’s only source of income was from loan payments 
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made by the Debtor, and if DMYL does not receive compensation, DMYL will only 

receive payment after the Exit Financing has been repaid, which has still not 

occurred.  See JTS, ¶ 22-25. 

 K. Other Misrepresentations Regarding RBLLC’s Benefits to the Estate 

 The LT Brief misrepresents the extent of the sacrifices that RBLLC’s 900 

participants have made for the benefit of the other creditors of the Estate, 

including the Investors.  Except for real property subject to secured claims of 

other creditors, RBLLC’s legally presumed security interest attached to everything 

that the Debtor owned.  From the time that RBLLC/DMYL began working on the 

plan of reorganization until the date that the Plan was confirmed, RBLLC gave up 

its rights in those secured assets for the benefit of the general unsecured 

creditors and the Investors. Cash collateral generated from RBLLC’s secured 

assets allowed the Debtor to operate.  Assets that RBLLC proposed to fund the 

Liquidating Trust were assets subject to RBLLC’s legally presumed security 

interest.  Those same assets were used to fund the Liquidating Trust. The 

Liquidating Trust’s own attorneys fees were paid from those assets.  Based on the 

most recent Chapter 11 Post Confirmation Report for the Quarter ending 

September 30, 2010, the Liquidating Trust’s attorneys have been paid 

$909,506.49 in attorneys’ fees (DE 2989, page 2) as of September 30, 2010.  

There is no limit on those accruing attorneys fees and no court review of the 

reasonableness of those fees. 
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 The LT Brief misrepresents the possibility of RBLLC’s recovery of any funds 

from the Liquidating Trust. RBLLC subordinated its secured interests under the 

Plan to the Exit Financing.  Pursuant to Section 4.2 the Plan, the Exit Financing is 

to be repaid before RBLLC could receive any distribution from the Liquidating 

Trust. Section 4.2 of the Plan also provides that all expenses of the Liquidating 

Trust will be paid before RBLLC would receive any distribution. The Chapter 11 
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Post Confirmation Report for the Quarter ending September 30, 2010, indicates 

$667,648.59 in fees and expenses just for the 3 months ending September 30, 

2010.  Since confirmation $1,782,899.71 in fees and expenses were paid through 

September 30, 2010, and the fees and expenses of the Liquidating Trust continue 

to accrue.  Given that those three months of fees and expenses exceed the entire 

Substantial Contribution Claim, RBLLC cannot rely on any payment from the 

Liquidating Trust to pay any of its attorneys fees. 

 Additionally, Section 4.2 of the Plan provides that RBLLC will not receive 

any distribution from the Liquidating Trust until Class 11A General Unsecured 

Creditors receive a $2 Million priority payment. Pursuant to Section N of the 

Confirmation Order (DE 1755, page 8), RBLLC is also giving up fifty percent 

(50%) of any funds distributed from the Debtor’s MP Fund Interests to the Class 

11A General Unsecured Creditors if they are not paid that $2 Million priority 

payment from the Liquidating Trust.  In addition to all the other factual and 

equitable grounds for the award of the Substantial Contribution Claim, this is 

another benefit that RBLLC is providing to the Estate in this case that is not being 

provided by any other creditors in this case. 
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 L. Conclusion and Requested Relief 

 Based on the foregoing and the reasons set forth in RBLLC’s 

Memorandum, RBLLC requests that this Court enter the proposed Findings of 

Fact and Conclusions of Law and Order Granting Radical Bunny’s Administrative 

Claim for Substantial Contribution in the form attached as Exhibit 1 to the 

Memorandum.  RBLLC further requests such additional and other relief as is just 

and proper under the circumstances of this Chapter 11 case. 
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DATED this 2nd day of December, 2010. 

DECONCINI MCDONALD YETWIN & LACY, P.C. 
 
 
 
BY /S/  SHELTON L. FREEMAN     

          Shelton L. Freeman 
          Counsel to Radical Bunny, L.L.C.  

 
 

COPY sent via the U.S. Bankruptcy 
Court’s ECF noticing system this 
2nd day of December, 2010. 
 
COPY served via electronic mail this 
2nd day of December, 2010, to: 
 
Sharon B. Shively, Esq. 
Sacks Tierney P.A. 
sharon.shively@sackstierney.com  
Attorneys for Liquidating Trustee 
Mark J. Dorval, Esq. 
Stradley Ronon Stevens & Young LLP 
mdorval@stradley.com  
Attorneys for Liquidating Trustee 
 
Cathy L. Reece, Esq. 
Fennemore Craig, P.C. 
creece@fclaw.com  
Attorneys for ML Manger, LLC 
 
Richard M. Lorenzen, Esq. 
Perkins Coie Brown & Bain P.A. 
rlorenzen@perkinscoie.com  
Attorneys for Official Unsecured Creditors Committee 
of Radical Bunny, LLC 
 
William Scott Jenkins, Esq. 
Myers & Jenkins, P.C. 
wsj@mjlegal.com  
Attorneys for ML Liquidating Trust 
 
By /s/ Kara Gibson Schrader   
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GRANT LYON, Chapter 11 Trustee 
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Appellee.
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providers of post-petition financing and ensuring that estate assets were being used 

for the benefit of all creditors.  (Appx. p. 354 at ¶ 62).9  Even if it had acted alone 

in performing these activities to protect its interests – which it did not – these 

activities do not create the rare occasion where a claim for substantial contribution 

should be awarded, and RBLLC and the bankruptcy court provided no legal 

authority for such a conclusion.10  Moreover, because this work was duplicative of 

identical efforts made by several other Estate professionals the bankruptcy court 

could not legitimately conclude that it was “necessary” pursuant to Section 

503(b)(3).  See D.W.G.K. Restaurants, 84 B.R. at 689-90 (citing In re Club 

Development & Mgmt. Corp., 27 B.R. 610, 612 (9th Cir. BAP 1982) (numerous 

participants in the proceedings made similar contributions and extensive 

involvement is not sufficient to compel a substantial contribution award)

The burden was on RBLLC to prove that it provided services that 

benefited the Estate and were not duplicative, and in the absence of such evidence, 

it was clear error for the bankruptcy court to find that the efforts of RBLLC were 

                                          

9 For example, at Docket Entries 435, 987 and 1008 (Appx. at p. 479, 488, 489), RBLLC filed 
objections to financing when, at the same time, multiple parties, including the OIC and the Unsecured 
Creditors Committee were objecting to the same financing motion.  (See Appx. at pp. 479-88, D.E. Nos. 436, 
975 and 984).  Similarly, RBLLC filed objections to financing at D.E. No. 376 and two other creditors filed 
objections to the same financing motion at D.E. 379 and 380.  (See Appx. at pp. 477-78, D.E. Nos. 376, 379,
380).

10 Allowing a substantial contribution award for playing a role in the progress of resolving major issues 
in a large bankruptcy would essentially emasculate the “substantial” element from the standards of § 503(b)).  
American Plumbing, 327 B.R. at 283.
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UNITED STATES BANKRUPTCY COURT 
DISTRICT OF ARIZONA 

_______________________________________ 
 
In re: 
 
MORTGAGES LTD.                  CH: 11 
 
1)   ORAL ARGUMENT ON APPLICATION FOR  
     ALLOWANCE & PAYMENT OF  
     ADMINISTRATIVE CLAIM & EXPENSE OF  
     CREDITOR RADICAL BUNNY 
 
2)   ROBERT FURST'S MOTION FOR ENTRY OF 
     ORDER REQUIRING IMMEDIATE  
     DISTRIBUTION OF FIVE MONTHLY  
     INTEREST PAYMENTS RECEIVED FROM    
     THE BORROWER OF 300 EAST  
     CAMELBACK RD LOAN, 17.5% INTEREST 
     ON ALL WITHHELD AMOUNTS &     
     DETERMINATION OF AMOUNT OF    
     INTEREST RATE SPREAD OWED TO ML  
     MANAGER & DETERMINATION THAT ML  
     MANAGER IS A FIDUCIARY 
_______________________________________ 
 
In re: 
 
MORTGAGES LTD. 
 
1)   SUMMERS GROUP, INC. vs J.C. YORK  
     ELECTRICAL CONTRACTING, INC. 
 
     STATUS HEARING ON COMPLAINT 
 
2)   JEFFREY C. STONE, INC. D/B/A  
     SUMMIT BUIL vs ARIZONA CONTROL  
     SPECIALISTS 
 
     STATUS HEARING ON COMPLAINT 
_______________________________________ 
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are no -- I don't think there's any dispute.  Every one of 

these has a docket entry that can be identified. 

MR. DORVAL:  Probably something that should've been 

sent earlier. 

MR. FREEMAN:  Your Honor, actually Mr. Dorval and I 

have spent a number of hours together objecting to a number of 

these fee apps.  I don't think that he's prejudiced by seeing a 

list of what fee applications were filed. 

THE COURT:  It's demonstrative only.  And, if 

necessary, I can take judicial notice of the Court's record as 

to what fee apps have been filed and what allowed and what 

amounts. 

You may proceed. 

MR. FREEMAN:  Thank you, Your Honor.  Your Honor, 

again, when this case started you had 2,700 investors who 

didn't get any money.  Radical Bunny is 900 participants who 

put their life savings into Mortgages, Ltd. as well.  When 

those interest payments stopped all of their cash flow stopped.  

There was no other money in Radical Bunny.  And, Your Honor, 

we've stipulated that the only source Radical Bunny could 

recover any funds is under the plan.  So what Liquidating Trust 

is asking by objecting to our fees, is that my firm and Radical 

Bunny be subordinated now to every other professional in the 

case; subordinated to repayment of the $20,000,000 exit 

financing.  And depending on what source the money comes from, 

Case 2:08-bk-07465-RJH    Doc 3009    Filed 12/02/10    Entered 12/02/10 15:00:38    Desc
 Main Document      Page 67 of 68



 
  33 

 

ΛVTranz 
E-Reporting and E-Transcription 

Phoenix (602) 263-0885 • Tucson (520) 403-8024 
Denver (303) 634-2295 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that that we sent to Mr. Dorval as well, Your Honor, that we 

put in the record.  And if I can find it here, I'll give it to 

you.  There we go. 

May I approach, Your Honor? 

THE COURT:  You may approach.  So the record is 

clear, Mr. Dorval can understand -- 

MR. FREEMAN:  Certainly. 

THE COURT:  -- why don't you tell me -- 

MR. FREEMAN:  Absolutely, Your Honor. 

THE COURT:  Tell us what it is you've just handed to 

me. 

MR. FREEMAN:  What I handed to you, Your Honor, is a 

letter agreement and what we've done -- the letter agreement 

dealt with pending motions for settlement that were addressed.  

And this was a docket entry, 685-1.  And what we've inserted at 

the top of the document, Your Honor, are the docket entries of 

the various motions and loan balances that were referenced. 

Your Honor, this letter agreement was entered into on 

October 1, 2008.  And let me set the stage for you.  We had a 

number of settlement motions before Your Honor seeking to 

dramatically reduce the loan balances, giving away personal 

guarantees and taking other steps.  In an effort to minimize a 

number of objections that were being filed, and to preserve the 

portfolio, and frankly to allow the stakeholders in this case 

to be involved in the actual negotiations, asked for a meeting 
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