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FENNEMORE CRAIG, P.C.
Cathy L. Reece (005932)
Keith L. Hendricks (012750)
3003 N. Central Ave., Suite 2600
Phoenix, Arizona 85012
Telephone: (602) 916-5343
Facsimile: (602) 916-5543
Email: creece@fclaw.com

Attorneys for ML Manager LLC

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re

MORTGAGES LTD.,

Debtor.

Chapter 11

Case No. 2:08-bk-07465-RJH

NOTICE OF LODGING ORDER GRANTING 
IN PART AND DENYING IN PART THE 
FINAL FEE APPLICATION OF MCA 
FINANCIAL GROUP, LTD.,

And

MEMORANDUM OF POINTS AND 
AUTHORITIES SUPPORTING THE ENTRY 
OF ML MANAGER’S FORM OF ORDER

NOTICE IS HEREBY GIVEN THAT ML Manager LLC (“ML Manager”) has 

lodged a form of Order Granting in Part and Denying in Part the Final Fee Application of 

MCA Financial Group, Ltd (the “Order”). The Order which has been lodged is attached 

hereto as Exhibit A.  

In its minute entry issued on January 20, 2010, which granted in part and denied in

part MCA’s Final Fee Application (the “January 20 Order”), the Court denied the fees 

with regard to all “amount[s] sought for work on DIP financing from and after July 1, 

2008.”  A dispute has arisen between the parties with regard to the scope of this 

determination.  ML Manager believes that the January 20 Order denied all amounts 

incurred after July 1, 2008 that were included in “Category 3” from the detail in the Fee 

Application that were incurred after July 1, 2008.  ML Manager believes that this amount 



FENNEMORE CRAIG, P.C.

PHOENIX

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

2283844.2

- 2 -

is easily determined because MCA submitted a monthly invoice identifying all amounts 

for that month in Category 3.  The total amount is $24,960.   MCA apparently now takes 

the position that the amount of fees denied were only $2,730.  To resolve this issue, ML 

Manager hereby lodges a form of Final Order.  ML Manager’s position on the form of 

Final Order is based on the evidence from the hearing, all matters in the record, and the 

arguments set forth in the attachment Memorandum of Points and Authorities.

MEMORANDUM OF POINTS AND AUTHORITIES

On July 1, 2008, the Court ordered the phased withdrawal of MCA Financial 

Group, Ltd. (“MCA”) as financial advisor to the Debtor, as memorialized by entry of that 

certain order dated July 3, 2008 (Dkt. 106) (the “Phased Withdrawal Order”).  Subsequent 

to the Phased Withdrawal Order, MCA, as evidenced by the time sheets attached to its 

final fee application (Dkt. 517), continued to expend a considerable amount of time in 

relation to debtor-in-possession financing (“DIP Financing”).  MCA’s DIP Financing 

work included a DIP Financing proposal with Southwest Value Partners (“SVP”) which 

included a $5 million portion to fund general operations and a $124.1 million construction 

portion for the construction of various projects.  As reflected in its time sheets, MCA 

incurred $24,960 in fees relating to DIP Financing.  Attached as Exhibit B is a copy of 

the detail for all time incurred by MCA after July 1, 2008.  As the Court will see, on the 

last page of this bill, MCA has broken the work that it did down into various task codes 

(as required by the USDOJ Guideline for Professional Fee Applications).  Category 3 is 

described as “Debtor in Possession Financing.”  The amount of time reflected in this 

category is 76.4 hours, and the amount of fees requested for this category is $24,900.  

MCA has prepared a spreadsheet that include only the items from Category B.  A copy of 

MCA’s spreadsheets with just the time for Category 3 is attached hereto as Exhibit C.  

Significantly, MCA described all of the work in Category 3 as pertaining to DIP 

financing.   Moreover, the testimony at the trial, and the finding in the January 20 Order 
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was that by July 1, all of MCA’s work with regard to DIP financing was primarily on the 

SVP proposal.  MCA is now apparently retreating from this position, testimony and Court 

finding.  It now argues that only $2,730 relates to the SVP DIP proposal.  This position is 

not credible.

As the Court found in the January 20 Order, SVP withdrew its DIP Financing 

proposal, and the Court, in its January 20 Order, found “that MCA’s work on the 

Southwest Value DIP financing after July 1 was [not] reasonably anticipated to provide 

value to the Debtor and its estate.”  January 20 Order, p. 3.  As such, the Court denied 

MCA’s fee application with regard to “amount[s] sought for work on DIP financing from 

and after July 1, 2008.”  Id.  The plain language of the January 20 Order makes clear that 

all of MCA’s fees incurred in relation to DIP Financing, i.e. $24,960, were disallowed.  

Pursuant to the Court’s findings of fact and conclusions of law in the January 20 Order, 

ML Manager has filed a proposed form of order which grants MCA’s fee application in 

the amount of $95,868.61 and denies MCA’s fee application in the amount of $24,960 

(which is the amount reflected on MCA’s time sheets for work performed after July 1, 

2008, on “Debtor in Possession Financing”) (the “Disallowed Amount”).  

MCA now apparently contends, however, that the January 20 Order only denied

the payment of fees related to the DIP Financing proposal with SVP.  In this regard, MCA 

contends that only $2,730 of the Disallowed Amount is related to the SVP DIP Financing.  

In support of its position, MCA relies on certain time entries which improperly “lump” 

tasks and/or provide ambiguous descriptions of the work performed.  However, the U.S. 

Trustee Fee Guidelines (the “Fee Guidelines”), a copy of which is attached hereto as 

Exhibit D, prohibits “lumping” and further provides that “fee application[s] should … 

contain sufficient information about the case and the applicant so that the Court, the 

creditors, and the United States Trustee can review it without searching for relevant 

information in order documents.” The Fee Guidelines require that work be separated out 
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into the appropriate task codes.  To the extent that MCA now argues that it did not, at the 

time the entries were generated, property categorize, describe, or separate the time, it 

cannot use that as an excuse.  MCA bore and continues to bear the burden to establish that 

its fees are properly recoverable.  If the Fee Application, on its face does not provide 

sufficient information to determine the amount of fees that were incurred on DIP 

Financing after July 1, 2008, that fact by itself is sufficient grounds to deny the fee 

application for all time in Category 3.

Furthermore, MCA’s current position is contrary to the evidence and testimony 

adduced at the Court’s January 12, 2010, hearing, which revealed that MCA’s entire DIP 

Financing efforts revolved around the proposal from SVP.  In fact, this Court’s January 20 

Order memorializes this testimony: “By late June, however, the Debtor decided to proceed 

with the Southwest Value financing proposal, so thereafter MCA’s work was largely 

limited to that particular financing proposal.”  January 20 Order, p. 2.  MCA carries the 

burden to prove entitlement to its fees, a burden MCA fails to meet based on the clear 

language of the January 20 Order, the testimony adduced at the January 12 hearing, and 

the Fee Guidelines.

Moreover, MCA’s assertion that only the time negotiating with SVP should be 

disallowed is inconsistent with the evidence.  It is clear that MCA did more than just 

negotiate with SVP.  MCA testified about the pleadings that it prepared and filed with the 

Court in July in support of the SVP DIP financing.  This work is not reflected in the time 

limited to negotiations with SVP.  Moreover, the time that MCA spent explaining the SVP 

financing proposal to borrowers, such as Tempe Centerpointe, to investors, and others was 

also likewise unlikely to provide benefit to the estate if, as the Court found, the underlying 

financing proposal was unlikely to be approved.  Time spent at court hearings discussing 

DIP financing where MCA attended because it was negotiating a DIP facility with SVP is 

also not compensable since there was no benefit to the estate.
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The bottom line is that the Court has already disallowed all of MCA’s time 

associated with DIP Financing after July 1, 2008.  MCA’s own fee application has a 

category for that time and lists it at $24,900.  Given the Court’s finding and the January 

20 Order, MCA should not be allowed to come back in and argue that its Fee Application 

is vague, not properly categorized, and lumps multiple entries together, which justifies an 

award of more money.  

Therefore, ML Manager’s proposed Order provides for the denial of the entire 

$24,960 in fees related to MCA’s work on DIP Financing and reflected in Category 3 of 

MCA’s time sheets.

DATED: February 10, 2010

FENNEMORE CRAIG, P.C.

By /s/ Cathy L. Reece
Cathy L. Reece

      Attorneys for ML Manager LLC

COPY of the foregoing emailed 
to the following parties:

Howard Meyers
Andrew Abraham 
Burch & Cracchiolo, P.A.
702 East Osborn Road
Phoenix, AZ 85014
hmeyers@bcattorneys.com
aabraham@bcattorneys.com
Attorneys for MCA Financial Group, Ltd.

Jonathan E. Hess
Office of the United States Trustee
230 N. 1st Avenue, Ste. 204
Phoenix, AZ 85003
Jon.e.hess@usdoj.gov
Attorney for U.S. Trustee

mailto:hmeyers@bcattorneys.com
mailto:aabraham@bcattorneys.com
mailto:Jon.e.hess@usdoj.gov
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Michael O’Mara
Stradley Ronon Stevens & Young, LLP
2600 One Commerce Square
Philadelphia, PA  19103
mo'mara@stradley.com

     /s/ Nikki Nolund     
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re

MORTGAGES LTD.,

Debtor.

Chapter 11

Case No. 2:08-bk-07465-RJH

ORDER GRANTING IN PART AND 
DENYING IN PART THE FINAL FEE 
APPLICATION OF MCA FINANCIAL 
GROUP, LTD.

The Court having considered the Final Fee Application of MCA Financial Group, 

Ltd. as Financial Advisor to Debtor (Dkt. 517), the reply in support thereof (Dkt. 930) 

(collectively, the “Application”), and the Final Fee Application of MCA Financial Group, 

Ltd. (Dkt. 1953) (collectively referred to herein as the “Application”), the various 

objections to the Application, including those filed by Radical Bunny, L.L.C. (Dkt. 586), 

the Ad Hoc Committee of Investors in the Value-to-Loan Opportunity Fund I, L.L.C. 

(Dkt. 684), and the Liquidating Trust of Mortgages Ltd. (Dkt. 2083) (collectively, the 

“Objections”), and all of the submissions relating to the Application, and the evidence 

presented at the hearing held before this Court on January 12, 2010 (Dkt. 2594), and 

pursuant to this Court’s January 20, 2010, Order Granting in Part and Denying in Part 

Final Fee Application of MCA Financial Group, Ltd. (Dkt. 2604) (the “January 20 

Order”); and good cause appearing,
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IT IS HEREBY ORDERED that the Application is denied in part and the fees of 

MCA Financial Group, Ltd. (“MCA”) in the amount of $24,960, which relate to time 

expended by MCA on matters relating to debtor-in-possession financing, is disallowed 

(the “Disallowed Portion”).

IT IS FURTHER ORDERED that the Application is granted in part and the 

remaining fees and expenses of MCA, minus the Disallowed Portion, are allowed in the 

amount of $97,171.25 (the “Total Award”).

IT IS FURTHER ORDERED that the Liquidating Trustee is authorized and 

directed to pay to MCA the amount of $1,302.64, which represents the difference between 

the Total Award minus the $95,868.61 retainer from which MCA has previously drawn 

upon in full.

IT IS FURTHER ORDERED that no further amounts shall be payable to MCA (for 

fees, expenses, or any other costs) arising out of MCA’s representation of the estate in this 

matter except for the Total Award.

IT IS FURTHER ORDERED that this Order will have no preclusive effect under 

theories of res judicata, collateral estoppel or any similar doctrine upon any claim that 

may be brought against MCA arising out of its representation of the estate in this matter. 

IT IS FURTHER ORDERED that any potential disgorgement of any portion of the 

Total Award that is paid to MCA shall be under the same terms and conditions as 

applicable to the potential disgorgement of fees and costs paid to other professionals 

employed and paid in the case.

DATED AND SIGNED ABOVE.
























