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SHELTON L. FREEMAN (AZ #009687) 

DECONCINI MCDONALD YETWIN & LACY, P.C. 
6909 East Main Street 
Scottsdale, Arizona  85251 
_____________ 

Ph:  (480) 398-3100 
Fax:  (480) 398-3101 
E-mail: tfreeman@lawdmyl.com 

 
Counsel to Radical Bunny, L.L.C. and  
   Special Counsel to G. Grant Lyon, Chapter 11  
   Trustee of Radical Bunny, L.L.C.  
 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF ARIZONA 

In re: 
 
MORTGAGES LTD., 
 
  
 
 Debtor. 
 
 
 
 
 
 
 
 
 

 Chapter 11 
 
Case No. 2:08-bk-07465-RJH 

 
RADICAL BUNNY’S PREHEARING 
MEMORANDUM IN SUPPORT OF 
APPLICATION PURSUANT TO 11 U.S.C. 
§ 503(b)(3)(D) AND (4) FOR 
ALLOWANCE AND PAYMENT OF 
ADMINISTRATIVE CLAIM OF CREDITOR 
RADICAL BUNNY  
 
Hearing Date:  November 18, 2009 
Hearing Time:  1:30 p.m. 
Location:          230 N. First Ave., 6th Floor,                            
                          Courtroom 603, Phoenix, AZ        
                           
 
Related Docket Nos.  1888, 2014, 2027, 2088 & 
2395 
 

Creditor RADICAL BUNNY, L.L.C. (―RBLLC‖), by and through its duly 

authorized attorneys, hereby submits its prehearing memorandum (―Prehearing 

Memorandum‖) in support of its ―Application Pursuant To 11 U.S.C. 

§ 503(B)(3)(D) and (4) For Allowance And Payment Of Administrative Claim Of 

Creditor Radical Bunny‖ (―Application‖), DE 1888. In its Application, RBLLC 

requests that this Court award the amount of $572,945.50 in attorneys’ fees, and 

mailto:tfreeman@lawdmyl.com
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$22,852.75 in costs (collectively the ―Substantial Contribution Claim‖), as an 

administrative expense, on the grounds that such fees and costs were actual, 

necessary expenses incurred by RBLLC as the reasonable compensation for 

professional services rendered by RBLLC’s attorneys, DeConcini McDonald 

Yetwin & Lacy, P.C. (―DMYL‖) in activities that made a substantial contribution to 

this Chapter 11 bankruptcy case. 

This Prehearing Memorandum is supported by a ―Joint Statement of 

Material Facts of Radical Bunny and Liquidating Trust for Application Pursuant to 

11 U.S.C. § 503(b)(3)(D) and (4) for Allowance and Payment of Administrative 

Claim of Creditor Radical Bunny‖, DE 2395, referenced herein as ―JTS, ¶ _‖, and 

the record of this case, including (1) ―Radical Bunny, L.L.C.’S  Reply to Omnibus 

Objection of Liquidating Trust to Applications Pursuant to 11 U.S.C. 

§ 503(B)(3)(D) and (4) For Allowance And Payment Of Administrative Claims‖, DE 

2027; and (2) ―Radical Bunny, L.L.C.’S Supplemental Memorandum Regarding 

Effect of Change of Management and Counsel on Application Pursuant to 11 

U.S.C. § 503(B)(3)(D) And (4) For Allowance And Payment Of Administrative 

Claim‖, DE 2088.  Capitalized terms used, but not defined herein, are defined in 

the JTS. 

I. GENERAL LEGAL STANDARDS APPLICABLE TO CLAIM 

A. Statutory Standards Mandating Award of Administrative Expenses 

Section 503(b) of the Bankruptcy Code1 provides that administrative 

expenses (other than those allowed under Section 502(f)) ―shall be allowed‖ after 

notice and a hearing (emphasis added).  Pursuant to Section 503(b)(3), ―the 

actual, necessary expenses, other than compensation and reimbursement 

specified in paragraph (4) of this subsection‖ incurred by certain categories of 

                                                 
1
  References in this Application to the ―Bankruptcy Code‖ shall mean 11 U.S.C. §101 et seq.; 

references to ―Section‖ or ―§‖ shall be to the applicable section of the Bankruptcy Code. 
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entities are entitled to administrative priority.  One such category entitled to 

administrative priority status is for a creditor ―making a substantial contribution in 

a case under chapter 9 or 11 of this title‖. 11 U.S.C. § 502(b)(3)(D).  Further, an 

entity whose expenses are allowable under Section 503(b)(3) may seek 

reimbursement of expenses, as an administrative priority for reasonable 

compensation for professional services rendered by the creditor’s attorney under 

11 U.S.C. § 503(b)(4). 

B. General Case Law Standards for Substantial Contribution 

Pursuant to Section 503(b)(3), RBLLC must satisfy two tests to be entitled 

to allowance of an administrative claim.  First, RBLLC must be a creditor of the 

Debtor’s Estate.  It is undisputed that RBLLC is a creditor of the Debtor. See JTS, 

¶ 14. Second, RBLLC must have made a ―substantial contribution‖ to the 

bankruptcy case. See In re Cellular 101, Inc., 377 F.3d 1092, 1096 (9th Cir. 2004) 

(allowing administrative claims of creditors). 

―Substantial contribution‖ is not defined in the Bankruptcy Code, but the 

principal legal test set by the Ninth Circuit Court of Appeals is ―the extent of 

benefit to the estate.‖  In re Cellular 101, Inc., 377 F.3d at 1096.  The Court further 

determined that a creditor’s self-interest, or the benefit to the creditor from the 

creditor’s efforts is not determinative when any such self-interest is ―outweighed 

by the extent of the benefit those efforts conferred on the estate.‖  In re Cellular 

101, Inc., 377 F.3d at 1097-1098.  Rather, the fact that the creditor may also have 

benefitted from contributions to the estate does not preclude reimbursement.  See 

In re Cellular 101, Inc., 377 F.3d at 1098. 

Other courts have also recognized that the value of a creditor’s contribution 

to the resolution of a chapter 11 proceeding matters is the key determination, and 

not the creditor’s motivation or intent in making the contribution.  The courts 

recognize that the self-interest of a creditor is presumed to be the case, but that it 
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does not limit recovery for a substantial contribution to the Estate.  See In re 

Celotex Corp., 227 F.3d 1336, 1338-1339 (11th Cir. 2000); In re DP Partners Ltd. 

Partnership, 106 F.3d 667, 672-3 (5th Cir. 1997).  See also the concurring opinion 

of Circuit Judge Brunetti in In re Cellular 101, Inc., 377 F.3d at 1098, stating that 

he would go further and hold that a creditor's motivation is not even relevant in 

deciding a Section 503(b) claim. 

II. Categories of Benefit Provided to the Estate in This Case 

RBLLC’s Substantial Contribution Claim is calculated on the basis of DMYL 

attorneys’ fees and costs incurred primarily in three discrete areas:  (1) 

formulation of a plan of reorganization; (2) preservation of Estate assets; and (3) 

objecting to and reaching settlements with the Debtor’s borrowers.  These three 

areas of substantial contribution need to be considered in light of the unique 

nature of this case.  ―The determination of substantial contribution must be made 

on a case by case basis.‖  In re Catalina Spa & R.V. Resort, Ltd., 97 B.R. 13, 18 

(Bankr. S.D. Cal. 1989). 

This is a rare and unusual Chapter 11 case.  First, the Debtor is itself a 

mortgage lender, and the major asset of the Estate was the Debtor’s interest in its 

own Arizona real estate loans.  Second, the Debtor owned only a fractional 

interest in its own loans, with more than 80% of such loans actually being owned 

by the Investors2, and managed by the Debtor.  Finally, this case is unusual 

because it was prompted by the suicide of Scott Coles, who had controlled the 

pre-petition management of the Debtor.  Mr. Coles’ death occurred during an 

unusual rapidly declining real estate market.  This left a Debtor with continually 

changing post-petition management with uncertain motivations facing numerous 

                                                 
2
 The Loan Portfolio was approximately $970 million as of the filing, with approximately 2,700 Investors 

having funded about $770 million and 900 Participants in RBLLC having funded about $200 million. See 
JTS ¶¶ 5 & 17. 
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claims from its borrowers, investors and other creditor claims based on actions 

taken by Mr. Coles before his death.  See JTS ¶¶ 1-3, 12 & 15-17; Freeman 

Declaration, ¶ 9. 

RBLLC was the only major secured creditor of Mortgages Ltd. at the 

inception of this case and during the proceedings.  Although the Liquidating Trust 

disputes that RBLLC was secured, Section 502(a) of the Bankruptcy Code 

provides otherwise. RBLLC filed its initial proof of claim, the RBLLC POC No. 33, 

on July 17, 2008, as a secured claim. An amendment increased the initial listed 

claim of $196,617,758.05 to $197,232,758.05. See JTS ¶¶ 5 & 9. A proof of claim 

constitutes "prima facie evidence of the validity and amount of the claim" pursuant 

to Rule 3001(f) of the Federal Rules of Bankruptcy Procedure (―FRBP‖).  Under 

11 U.S.C. § 502(a), a proof of claim is deemed allowed unless a party in interest 

objects.  No objection was filed to RBLLC’s proof of claim as required by Section 

502 during the time period for which the Substantial Contribution Claim is made, 

this Court never ruled that RBLLC was not secured, and RBLLC’s secured 

interest was recognized in the confirmed Plan.  

 RBLLC POC No. 33 was supported by a Declaration with attachments 

listing the 99 separate promissory notes that evidenced the debt, and identified 

RBLLC’s security interest in all the Debtor’s assets.  The RBLLC POC No. 33 

attached copies of the UCC financing statements that had been filed and 

recorded by the Debtor for RBLLC.  Attaching the evidence that RBLLC’s security 

interest had been perfected satisfied the requirements of Rule 3001(d), FRBP.  

The day after the RBLLC POC No. 33 was filed, on July 18, 2008, the 

Debtor filed its schedules.  The Debtor’s schedules listed the $197,232,758.00 

owed to RBLLC as liquidated and undisputed and not contingent.  See JTS ¶ 8.  

The Debtor scheduled the almost $200 million dollars in debt as unsecured, rather 

than as secured as provided in RBLLC POC No. 33.  The secured claim listed in 
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RBLLC POC No. 33 superseded the unsecured status listed in the schedules 

pursuant to Rule 3003(c)(4), FRBP. 

  Mortgages Ltd.’s schedules listed total undisputed creditor claims of 

$209,427,144.00, of which RBLLC consisted of $197,232,758.00 (94%)3.  As the 

record in this case demonstrates, RBLLC was the only creditor to subordinate its 

interest to: (i) allow use of cash collateral; (ii) financing for working capital for the 

Debtor; and, (iii) financing for funding for a borrower’s project.  No other creditor 

or investor contributed any funds to the Debtor or its borrowers during the 

pendency of the case.  See JTS ¶¶ 55-57, 58-60, 67-72, 76-78; DE 198. 

Further, throughout the case, the OIC and other Investors repeatedly 

argued that their interests were not part of the Mortgages Ltd. bankruptcy case 

and opposed every motion that sought to impact their interest.  Notwithstanding 

these continuing objections by the Investors to avoid having their interests 

become part of these proceedings, RBLLC/DMYL’s proposed plan brought the 

interests of the Investors into loan LLCs that meshed their investments with the 

RBLLC collateral for the benefit of all of the people who had put money into 

Mortgages Ltd.  The Plan that was confirmed accomplished exactly that result. 

Unlike any other party to this case, RBLLC/DMYL deferred its own interests 

for the benefit of all creditors and the professionals for the Debtor and all 

committees.  RBLLC/DMYL (and its 900 participants) should not be subordinated 

yet again by denying payment of its professionals, particularly after it has funded 

millions of dollars for payment of the other professionals in this case.   

 

 

                                                 
3
 The Liquidating Trustee may contend that the interests of RBLLC were represented by the Official 

Committee of Unsecured Creditors. This contention is wrong for two reasons: (1) RBLLC was never a 
constituent of that Committee because it was a presumed secured creditor throughout the case; and (2) 
had RBLLC been a constituent of that Committee, its claim would have held at least 98% of the group and 
DMYL would have been employed to represent that committee.  
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A. Benefit Provided Through Formulation of a Plan of Reorganization 

Services that substantially contribute to a case include formulating, 

negotiating and drafting a plan of reorganization that is eventually confirmed.  

See, e.g., In re Cellular 101, Inc., 377 F.3d at 1097; In re Celotex Corp., 227 F.3d 

at 1338-1339. RBLLC/DMYL contributed substantially to the reorganization 

through its consideration of the needs of all creditors in formulating, negotiating 

and drafting a plan of reorganization in cooperation with the OIC.  RBLLC/DMYL 

did not contribute ―incidentally‖ or ―minimally‖ but rather made a substantial 

contribution in providing specified services that led to a confirmable plan in this 

case which are reimbursable as an administrative expense in this case.  See In re 

Cellular 101, Inc., 377 F.3d at 1098. 

RBLLC/DMYL raised plan issues early in the case and consistently sought 

to bring the parties together.  Despite a clear lack of equity and lack of leadership 

experience of the Debtor post-Scott Coles, the Debtor took an antagonistic 

approach to the real parties in interest in this case.  Recognizing these challenges 

led RBLLC/DMYL to develop a proposed plan structure that tracked the real 

financial picture—RBLLC and the Investors had put up $970,000,000.00 for loans 

to borrowers.  Each loan and borrower had different percentages of funds from 

Investors versus RBLLC, and each borrower and property that was collateral for a 

respective loan involved different issues to be considered.  It made sense to 

allocate control over the decisions about a respective loan by placing each loan 

into an entity that reflected the respective percentage of RBLLC and Investor 

funds in that loan so that the real parties in interest could make decisions for that 

loan. 

In an effort to accomplish this goal, RBLLC/DMYL met with the OIC and 

discussed different aspects of a reorganization plan.  The meetings then 

expanded to include other parties, including the Unsecured Creditor Committee 
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and other investors that had retained their own counsel.  On October 9, 2008, the 

original outline for a plan was created by DMYL and sent to the counsel for the 

OIC. See e-mail from Shelton L. Freeman and attached plan outline (the ―Plan 

Outline‖) attached as Exhibit 1. 

The major concepts in the Plan Outline are exactly the concepts contained 

in the confirmed Plan of Reorganization: 

 Form Loan LLCs 

o Exchange Investor Interests and RBLLC collateral interests for 

fractional membership in each loan LLC 

o Any shortfall in value treated as unsecured claim 

 Trust for Unsecured Claims 

o Pursuit of avoidance claims 

o Value in Debtor’s real property 

 Treatment for Value to Loan 

 Payment of Administrative Claims  

o Debtor, all committees and RBLLC 

 Treatment of RBLLC 

o Payment from identified real property  

o Exchange secured claims for loan LLC membership interests 

o Deemed secured 

o Administrative claim for fees 

o Avoidance actions against RBLLC settled 

 Treatment of Investors 

o Exchange interests for loan LLC membership interests 

o Ownership in notes validated 

o Avoidance actions against Investors settled 

The Plan Outline, like the confirmed Plan, was not solely for the benefit of 
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RBLLC.  It resolved thousands of potential avoidance claims, eliminated the 

concerns about the ability to manage each loan and provided a mechanism for all 

creditors to share in the recoveries by a Trust formed to collect assets and pursue 

third party claims. 

 In furtherance of this plan proposal, the first draft of the Plan (―DMYL Plan‖) 

was sent out by DMYL on November 4, 2008, to counsel for the OIC.  See e-mail 

to Cathy Reece and attached DMYL Plan in Exhibit 2.  Supporting documents for 

the Plan were drafted by DMYL and circulated on various dates in October and 

November of 2008.  See e-mails to Steven Goode in Exhibit 3. 

 A comparison of the initial draft of the DMYL Plan and the confirmed Plan 

shows only minor adjustments.  In light of the appointment of the RBLLC Trustee 

and the subsequent withdrawal of support, the OIC removed RBLLC as a co-

proponent of the Plan and adjusted provisions, but the basic structure of Loan 

LLCs, resolving avoidance claims and forming a Trust to pursue avoidance claims 

remained intact.  The contribution by RBLLC/DMYL is self-evident in the 

confirmed Plan—even after the RBLLC Trustee withdrew its support, the OIC 

went forward with the substantially identical terms because of the benefits 

provided to all parties by the DMYL Plan.  Despite various objections at 

confirmation, this same structure eventually received almost unanimous support 

of all parties and was confirmed.  

 The Debtor never came up with a viable plan and even the Liquidating 

Trustee has recognized the futility of the Debtor’s efforts.  In its objection to the 

fees incurred by the Debtor’s bankruptcy counsel, the Liquidating Trustee 

recognized that ―no good faith effort was made to create a consensual plan with 

the Official Committee of Investors.‖  See DE 1937, p. 11, lines 24-25.  While the 

post-Coles management of the Debtor ignored the interests of the creditors of this 
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Estate, RBLLC/DMYL was developing the DMYL Plan and working with the OIC 

for a consensual plan for the benefit of all creditors. 

 Further, the Liquidating Trust would not exist today but for the terms of the 

DMYL Plan.  Its professionals would have no source of payment for their fees.  

Under the Confirmed Plan, the Loan LLC’s were pledged as collateral for the exit 

financing that provided funding for the Liquidating Trust.  RBLLC has again 

subordinated its secured claims [now membership interests] for $20,000,000.00 to 

pay professionals and operate ML Manager and the Liquidating Trust.  It is 

offensive to suggest that the 900 participants of RBLLC should be further 

subordinated by denying its professionals compensation from the very funds 

established to pay for all such claims, while the counsel for various Investor 

Committees were paid from those same funds.   

 With respect to the intention of the parties that RBLLC/DMYL receive 

compensation from this Estate, one clear provision that was not altered was the 

definition of ―Professional Persons‖ in Section 2.73 of the confirmed Plan 

identifies the professionals with administrative claims to be paid from the Estate.  

This provision remained unaltered from the inception of the Plan Outline and 

DMYL Plan; that definition was not changed from the OIC’s initial filed plan (then 

in Section 2.72), and it was not changed from the DMYL Plan (then in Section 

2.60). The confirmed Plan, with almost unanimous approval, contemplated that 

Professional Persons includes counsel for RBLLC.  In contrast to the specific 

reference to RBLLC, there are no references to separate counsel for groups of 

individual Investors represented by the OIC as ―Professional Persons‖.  See DE 

1297 & 1532; JTS ¶ 28. 

 In that same regard, the payment of the fees for the OIC and the VTL were 

directly contrary to RBLLC’s interest.  These parties were not direct creditors of 

the Debtor and refused to subordinate their interests in the Debtor’s loans for the 
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benefit of the bankruptcy estate and the creditors.  Instead, they placed that entire 

burden of financing the Estate on RBLLC.  Proposing the payment of these 

professionals in the Plan Outline and DMYL Plan provides significant benefit to 

those respective parties.   

 The Substantial Contribution Claim is limited to services provided by DMYL 

to RBLLC prior to RBLLC’s bankruptcy and services provided while DMYL 

represented RBLLC as debtor and debtor in possession in RBLLC’s subsequent 

bankruptcy.  No services provided to the RBLLC Trustee are included in the 

Substantial Contribution Claim.  After a trustee was appointed in the RBLLC 

Case, the RBLLC Trustee objected to the OIC’s initial and amended Plan.  The 

Liquidating Trustee claims that RBLLC/DMYL provided no net benefit to the 

Estate based on those objections.  But if RBLLC/DMYL had not created the Plan 

Outline and the DMYL Plan, there would have been higher administrative 

expenses of the OIC and the Estate regardless of positions later taken by the 

RBLLC Trustee.  It is undeniable that RBLLC/DMYL provided services that, along 

with the services of others, eventually led to the confirmed Plan.  The RBLLC 

Trustee is not an agent of RBLLC but is the representative of the RBLLC estate 

under 11 U.S.C. §323.  Later actions taken by the RBLLC Trustee cannot offset 

the substantial benefit to the Mortgages Ltd. Estate provided by RBLLC/DMYL. 

B. Benefit Provided Through Preservation of Estate Assets 

1. Benefit Provided by Use of RBLLC’s Cash Collateral 

RBLLC allowed its cash collateral to be used to fund the Debtor’s post-

petition operations. See JTS, ¶¶ 56-57.  This tangible benefit ensured that the 

Debtor could continue to operate post-petition. RBLLC was receiving about 

$2,000,000.00 per month in interest payments prior to the Debtor’s bankruptcy.  

After the filing, RBLLC received no payments.  See JTS, ¶¶ 6-7.  Instead, 

RBLLC/DMYL agreed to the use of cash collateral, which both kept the Debtor 
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operating, and paid the professionals other than DMYL.  During this case, 

including post-petition retainers, interim payments of at least $1,350,000.00 were 

made to Jennings, Strouss & Salmon, Greenberg Traurig, Fennemore Craig, and 

Nussbaum & Gillis, all from RBLLC’s cash collateral. See OIC’s Approved 

Amended Disclosure Statement at DE 1531-12, Exhibit F.  By structuring those 

operational funds, RBLLC/DMYL allowed this case to avoid collapse and keep the 

Debtor’s employees paid, all to RBLLC’s (and its professionals) detriment.  It is 

undisputed that RBLLC has no other source of payment (JTS, ¶ 6) and any 

recovery for RBLLC under the confirmed Plan is subordinate to repayment of the 

exit financing.  If DMYL does not receive compensation from the Mortgages Ltd. 

Estate, the only source of payment will be plan distributions to RBLLC, which will 

only occur after repayment of the exit financing.  See JTS ¶¶ 25 & 56-57. The 

Liquidating Trust is asking that RBLLC/DMYL be the only Professional Person 

that is subordinated to repayment of the exit financing. 

No other party contributed any funds to the Debtor and the Investors 

specifically objected to use of their funds and sought and obtained an order from 

this Court that interest payments were to be turned over to Investors.  The 900 

participants in RBLLC did not receive almost $24 million in interest payments 

during this case.  To now deny this Application would effectively subordinate them 

once again to the interests of the other professionals and other parties receiving 

the benefit of the use of their cash collateral.  See JTS ¶¶ 7 & 55-60. 

2. Benefit Provided in Connection With Post-Petition Financing 

RBLLC/DMYL benefitted the Estate through objections to initial proposed 

noncompetitive financing that would have prevented a successful reorganization.  

In addition to opposing the burdensome financing proposed by the initial Debtor 

management and professionals, and ferreting out the conflicts that existed 
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amongst those parties, RBLLC/DMYL also played a vital role in the financing that 

was put in place. 

The Debtor initially proposed a $5,000,000.00 working capital loan that was 

ultimately revealed to be tied to a $124,100,000.00 loan that would be made for 

the purpose of lending additional funds to specified borrowers.  The contemplated 

scope of the required security for these loans was all assets of the Debtor and all 

interests of the Investors.  The terms of the proposed loans were unfavorable, and 

it was discovered that the Debtor’s financial expert had denied access to the 

financial records of the Debtor to any lender other then the proposed lender, 

virtually eliminating competitive financing alternatives.  RBLLC/DMYL, along with 

other creditors and individual investors (including an ―unofficial‖ committee of 

investors), objected to the Debtor’s attempt to encumber virtually all assets of its 

Estate and raised objections on behalf of all the creditors of the Debtor’s Estate 

as to whether the proposed financing would benefit the Estate.  See JTS ¶¶ 61-62 

& 64. 

RBLLC/DMYL benefitted the Estate by locating alternative post-petition 

financing on more favorable terms, and urged the Debtor to consider other 

financing alternatives.  RBLLC/DMYL located a lender willing to provide funding 

without requiring a lien on all assets of the Estate, and that lender appeared, with 

a check, at an early financing hearing.  See JTS ¶ 63.  Arranging for alternative 

DIP financing, whether or not it is used, provides actual benefit and a substantial 

contribution.  See In re FF Holdings Corp., 343 B.R. 84. 85 & 87 (D. Del. 2006).  

In this case, the availability of competitive financing actually ensured that the 

Debtor abandoned the proposed financing and obtained more favorable DIP loan 

terms, even though the Debtor elected not to use any lenders located by 

RBLLC/DMYL.  See JTS ¶¶ 63-67.  RBLLC/DMYL’s continued objections and 
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alternative financing efforts for DIP financing ultimately led to the Debtor’s 

obtaining more favorable DIP financing terms to the actual benefit of the Estate. 

RBLLC/DMYL was involved in extensive negotiations with the prospective 

lenders to structure a loan that provided the Debtor and Estate with much needed 

working capital to keep the lights on and the employees paid current.  It was also 

important to keep the Debtor viable so that borrowers were not encouraged to 

default on obligations to a failed lender.  Since RBLLC’s collateral was the only 

asset available to sustain the Debtor, RBLLC bore the brunt of all the debt 

incurred post-petition—neither the Investors nor any other creditor were ever 

subjected to subordination during this case.  A large portion of the DIP financing 

was paid to professionals of the Estate, as well as other lenders to Mortgages 

Ltd., but only $50,000.00 of the $5,000,000.00 went to RBLLC.  See JTS ¶¶ 66-

72. 

Between cash collateral used and post-petition working capital financing 

subordinated to by RBLLC, it is estimated that the Estate benefitted by at least 

$5,600,000.00.  The initial use of cash collateral in the budget for 5 weeks 

[7/12/08 – 8/9/08] was for $304,101.00 in payroll and other operating expenses.  

(DE 155 at p. 19).  Under the terms of the Interim DIP Loan order entered on 

August 8, 2008 (DE 323), the Debtor was required to use available funds (i.e. 

cash collateral) rather than take advances of the Interim DIP loan, although it 

contemplated payments to professionals of over $1 million.  Final approval of the 

$5,000,000.00 DIP (DE 459) was entered on August 28, 2008.   

The amount sought by RBLLC/DMYL is just over ten percent (10%) of the 

amount of funding it provided to this Estate.  In light of the interest rates being 

paid on other loans in this case, ten percent (10%) would be a conservative 

adequate protection payment for the amounts subordinated and a fraction of the 

$13,000,000.00 sought in total administrative claims. 
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3. Benefit Provided to Preserve Debtor’s Collateral and Funds  

The Centerpoint Loans are another clear example where RBLLC provided 

significant benefit to others in this case but took all the risk.  When the Tempe 

Land Company parties (―TLC Parties‖) convinced the Debtor that they needed 

funds to protect their buildings, they filed emergency pleadings seeking to 

subordinate all the interests in the Centerpoint Loans to new financing.  On 

shortened notice, objections were filed and the Debtor and TLC Parties pled its 

dire position to the Court.  Consistent with its prior objections, the OIC contended 

that the Investors’ interests could not be subordinated to a post-petition loan 

because they were not part of the Mortgages Ltd. bankruptcy estate.  The TLC 

Parties and the Debtor alleged millions of dollars in damage were imminent if 

immediate steps were not taken to seal the building from the monsoon storms and 

for air conditioning to prevent warping of the interior finishes.  In light of the dire 

circumstances presented, an agreement was eventually structured where an 

approved budget for emergency items would be approved subordinating only 

RBLLC’s collateral, not the Investors.  The efforts involved to structure that 

transaction took intense legal efforts and numerous negotiations with the alternate 

lenders that were involved and the pledge of all certain interests in the Loan. See 

JTS ¶¶ 73-77. 

 The Investors put no funds in the post-petition loan and did not subordinate 

their interest.  RBLLC benefitted the Debtor and the Investors to its own detriment 

by subordinating its collateral, the Debtor’s interest in the Centerpoint Loans, to 

post-petition financing of $2,800,000.00.  See JTS ¶¶ 77-78. 

To add insult to injury, the Debtor failed to properly advance or manage the 

emergency funds and allowed the TLC Parties to squander the loan funds and 

divert them from the Centerpoint project.  See JTS ¶¶ 79-80.  RBLLC/DMYL was 

the first party to bring this to the Court’s attention and seek relief.  See DE 987.  
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Although the Debtor eventually took action and attempted to thwart RBLLC/DMYL 

from pursuing relief, the Debtor failed to garner any recovery to reduce the 

priming lien.  Instead, that loan was paid off by the exit financing under the Plan, 

which further subordinated the RBLLC interests to pay liens to which RBLLC had 

already subordinated.  Now the Liquidating Trust asks the Court to triple-

subordinate RBLLC by deferring payment of its professionals. 

4. Overview of Benefits to Estate of Preservation of Assets  

RBLLC/DMYL provided unique and tangible benefits to the Estate that were 

not provided by any creditor.  No other creditor ensured that funds were available 

for continued operations while non-competitive financing was threatening the 

interests of all creditors of the Estate.  RBLLC’s interests were sacrificed for the 

benefit of all the creditors of the Estate and the Investors.  Some of the services 

for which RBLLC/DMYL seeks payment were provided at the request of the OIC.  

It is inequitable to deny the contributions made by RBLLC/DMYL in this unique 

case.  

C. Benefit Provided Through Settlement Objections and Negotiations 

The final area included in the Substantial Contribution Claim is for services 

related to negotiations and settlements with Mortgages Ltd.’s borrowers.  The 

services provided in connection with borrower settlements both assisted with the 

reorganization process and preserved assets of the Estate for the benefit of all 

creditors.  See JTS ¶ 82. 

Throughout the case, the Debtor’s new management and counsel 

negotiated numerous settlements with borrowers without any consultation of the 

real parties in interest, RBLLC and the Investors. Many of the settlements would 

have significantly impaired the value of the interest in the ML Loans. That resulted 

in numerous motions to approve settlements that required objections and 
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significant efforts to address the respective issues of a given borrower, the 

collateral and impact of the proposed resolution.  

In some instances, modifications to proposed settlements were able to be 

negotiated that lessened the impact of what the Debtor had done. One example of 

this was on the Rightpath loans. The settlement proposed by the Debtor involved 

a significant modification of those loans to the detriment of the Estate. Both 

RBLLC/DMYL and the OIC met with Rightpath and DMYL was an integral part of 

achieving the eventual settlement that was approved. The benefits achieved by 

these efforts alone exceed the amount requested.  

Numerous other borrower settlements were filed by the Debtor and while 

the parties were able to resolve certain of them, others were completely rejected 

(e.g. Centerpoint). However, in an effort to bring the real parties in interest into the 

initial settlement discussions, RBLLC/DMYL scheduled a meeting with the Debtor, 

its Board Members and the OIC to discuss a protocol for decision-making. As a 

result of a lengthy meeting, a Letter Agreement was prepared by DMYL whereby 

the Debtor, RBLLC and OIC agreed to coordinate all future settlements and 

minimize the need for future objections to settlements by requiring that RBLLC 

and the OIC had to approve any 9019 motions filed by the Debtor. See Letter 

Agreement dated October 1, 2008 attached as Exhibit 4, and filed at DE 685-1. 

It is plain from the Letter Agreement that RBLLC/DMYL was significantly 

involved in all of the Settlements being proposed by the Debtor and was the only 

true creditor watching out for the interests of the Estate in that process. 

RBLLC/DMYL substantially contributed to this process for the benefit of the Estate 

and is entitled to compensation for its efforts.  

Although the Liquidating Trustee argues that such efforts were duplicative 

with Estate professionals, RBLLC/DMYL focused on the loans with the most 

significant effect on the Estate, and coordinated objections to unsatisfactory 
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settlements with the OIC.  RBLLC/DMYL’s actions ensured that the Debtor did not 

pursue final court approval for an unfavorable settlement with the TLC Parties that 

would have given away assets of the Estate, including a lien on 2.76 acres of 

excess land worth more than $10 million dollars.  See JTS ¶ 85. 

The services provided by DMYL in connection with settlements were 

intertwined with the reorganization process and the preservation of assets of the 

Estate.  These services benefitted all creditors of the Estate. 

D. Fees Incurred In Connection With Application Are Recoverable 

Fees and costs incurred in preparing and litigating RBLLC’s Application are 

also recoverable in connection with the Substantial Contribution Claim.  In North 

Sports, Inc. v. Knupfer (In re Wind N' Wave), 509 F.3d 938, 943-944 (9th Cir. 2007), 

the Ninth Circuit Court of Appeals ruled that where a creditor receives attorney's 

fees under Section 503(b)(4), the time and expenses devoted to securing the 

attorney's fee award are also compensable.  The decision relied upon Ninth 

Circuit precedent, including In re Nucorp Energy, 764 F.2d 655, 657 (9th 

Cir.1985).  See also In re Catalina Spa & R.V. Resort, Ltd., 97 B.R. 13, 21 (Bankr. 

S.D. Cal. 1989) (―As an attorney seeking fees under § 503(b) must apply to the 

court in the same manner as an attorney under § 330, this court cannot 

reasonably justify a different treatment for purposes of compensation for fee 

applications‖).  The amount of fees incurred will be supplemented upon this 

Court’s determination that RBLLC provided a substantial contribution in this case. 

CONCLUSION 

 WHEREFORE, for all of the foregoing reasons, RBLLC asks that the Court 

allow the Substantial Contribution Claim as an administrative priority expense, 

and direct that it be paid to DMYL as provided in the Confirmation Order.  RBLLC 

further requests such additional and other relief as is just and proper under the 

circumstances of this Chapter 11 case. 
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