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 Myers & Jenkins, P.C. 
 One East Camelback Road 
 
 Phoenix, Arizona 85012 

Suite 500 

 _____________ 
 (602) 200-7900 
 
William Scott Jenkins (#005896) 
Jill M. Hulsizer (# 023282) 
Attorneys for Kevin T. O’Halloran,  
Trustee of the ML Liquidating Trust 
 

IN THE UNITED STATES BANKRUPTCY COURT 
 

FOR THE DISTRICT OF ARIZONA 
 

 
In re: 
 
 
MORTGAGES, Ltd., 
 

Debtor. 
 
 

 
 
In Proceedings Under Chapter 11 
 
Case No.:   2:08-bk-07465-RJH 
 
 
ML LIQUIDATING TRUST’S 
OMNIBUS OBJECTION TO 
CLAIMS AND MOTION TO 
EXPUNGE, REDUCE OR 
RECLASSIFY SUCH CLAIMS 
 
Hearing Date:   
Hearing Time:   
 
 

  
 

Kevin T. O’Halloran, (“Liquidating Trustee”), as Trustee of the ML Liquidating Trust 

(“Liquidating Trust”), pursuant to 11 U.S.C. § 502 and Federal Rules of Bankruptcy Procedure 3007, 

hereby objects (the “Objection”) to certain claims filed against the Debtor as listed on the attached 

Exhibits A-K, (the “Disputed Claims”), and requests the Court enter an order expunging, reducing 

and/or reclassifying the Disputed Claims.  The basis for the objections to the claims is set forth herein 

and in the attached Exhibits.  This Motion is based on the Memorandum of Points and Authorities set 

forth below, all documents filed with the Court in this Case, any reply briefs that may be filed and 

oral arguments that may be presented at the hearing on this Motion. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

The claimants who filed proofs of claims (collectively, “Claimants”) are investors, creditors 

and insiders of Debtor.  The Claimants have asserted various claims against the Debtor in relation to, 

among other things, funds invested by Claimants, funds borrowed from the Debtor.    

I. JURISDICTION AND VENUE 

The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§157 and 1334.  Venue is 

proper pursuant to 28 U.S.C. §§ 1408 and 1409.  This is a core proceeding pursuant to 28 U.S.C. 

§157(b)(2). 

The statutory predicate for the relief requested herein is 11 U.S.C. §502, and Bankruptcy Rule 

3007. 

II. BACKGROUND 

On June 20, 2008, (the “Petition Date”), Central & Monroe, LLC, Osborn III Partners, LLC, 

and KGM Builders, Inc. filed an Involuntary Petition against the Debtor under chapter 7 of the United 

States Bankruptcy Code. 

On June 23, 2008, the Debtor filed a Motion To Convert Involuntary Chapter 7 Case To Case 

Under Chapter 11 Pursuant To U.S.C. 348(a) and 706(a), And To Dismiss As Moot Emergency 

Motion For Appointment Of Interim Trustee (the “Motion to Convert”) asking the court, as a matter 

of right pursuant to 11 U.S.C. 706(a), to convert the improperly filed involuntary Chapter 7 case to a 

voluntary case under Chapter 11 of the Bankruptcy Code.  [Docket No. 18]  On June 24, 2008, the 

Court entered the Order Converting Case To A Case Under Chapter 11 And Setting Continued 

Hearing on First Day Motions And Emergency Motion To Appoint A Chapter 11 Trustee converting 

the involuntary Chapter 7 case to a case under Chapter 11.  [Docket No. 36] 
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On September 11, 2008, the Court entered an Order Setting October 7, 2008 Bar Date to File 

Proofs of Claim [Docket 504] which, among other things, established October 7, 2008 (“General Bar 

Date”) as the deadline for creditors holding a “claim” (as such term is defined in §101(5) of the 

Bankruptcy Code) against the Debtor, to file and serve a written proof of claim for payment of any 

such claim.  The General Bar Date applies to all purported claims held against the Debtor arising 

prior to the Petition Date.  Notice of the General Bar Date was provided by mail and publication in 

accordance with the procedures outlined in the Bar Date Order. 

On May 20, 2009, this Court entered an Order [Docket No. 1755] (the “Confirmation Order”) 

confirming The Official Committee of Investors’ First Amended Plan of Reorganization Dated March 

12, 2009 (the “Plan”) [Docket No. 1532].  Pursuant to the terms of the Confirmation Order and Plan, 

the Plan became effective on June 15, 2009 (the “Effective Date”) [Docket No. 1807]. 

Pursuant to the express terms of the Plan and the Confirmation Order, the Plan is in the 

process of being implemented.  The new ML Manager LLC was formed, the 48 Loan LLCs were 

formed, and the ML Liquidating Trust was formed.  Pursuant to the terms of the Plan and 

Confirmation Order, the interests of the MP Funds and Mortgages Ltd were transferred into the Loan 

LLCs and the Non Loan Assets were transferred to the ML Liquidating Trust.  The new Liquidating 

Trustee stepped up to assume his responsibilities and the new ML Liquidating Trust Board did the 

same.  Similarly the ML Manger LLC Board assumed its responsibilities.   

Since that time, the ML Liquidating Trust has been reviewing the volumes of records and 

engaged counsel to advise them on the various claims and causes of action against third parties.  In 

the ordinary course of business, the Debtors maintained books and records (the “Books and Records”) 

that reflect, among other things, the Debtor’s liabilities and the amounts owed to their creditors.  The 

ML Liquidating Trust and its advisors have commenced a review of the proofs of claim filed in this 
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case (including any supporting documentation) (the “Proofs of Claim”).  They have, among other 

things, compared the Proofs of Claim with the Books and Records to determine the validity of the 

Disputed Claims.  The Plan provides that the Liquidating Trust has until 120 days after the Effective 

Date to file objections to any Disputed Claims; and that any such objection must be served upon the 

holder of the Claim.   

For the reasons set forth in more detail below and based on these reviews, the ML Liquidating 

Trustee has determined that the Disputed Claims asserted against the Debtor are objectionable on 

various substantive grounds and should be disallowed, reduced or reclassified for one or more of four 

reasons: (i) such Disputed Claim is improperly classified, (ii) the amount of such Disputed Claim is 

overstated, (iii) such Disputed Claim is a duplicate claim filed in the same amount as another Claim 

by the same Claimant against the Debtor, and (iv) Debtor has defenses to such claims. 

III. OBJECTIONS TO CLAIMS 

A. General Overview of Objections to Proof of Claims 

Section 502 of the Bankruptcy Code provides the general procedural mechanism for a debtor 

or a party-in-interest to object to a creditor’s claim or interest.  See 11. U.S.C. §502(a).  Bankruptcy 

Rule 3001 provides that “[a] proof of claim executed and filed in accordance with [the Bankruptcy 

Rules] shall constitute prima facie evidence of the validity and amount of the claim.”  See 

Fed.R.Bankr.P. 30019f).  This is true even if the proof of claim is executed by the creditor’s attorney 

rather than the creditor or a principal of the creditor.  See Garner v Shier (In re Garner), 246 B.R. 

617, 622 (9th Cir. B.A.P. 2000).  As such, failure of a debtor or party-in-interest to object would result 

in such proof of claim being deemed allowed.  See 1 U.S.C. §5029a); Irvine-Pacific Commercial Ins. 

Brokers, Inc. v. Adams (In re Irvine-Pacific Commercial Ins. Brokers, Inc.), 228 B.R. 245, 246 (9th 

Cir. B.A.P. 1998). 
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A chapter 11 debtor has the duty to object to the allowance of any claim that is improper.  11. 

U.S.C. §§ 704(a)(5), 106(a)(1) and 1107(a).   

Upon an objection by a debtor or a party-in-interest, however, the Court, “after notice and a 

hearing, shall determine the amount of such claim in lawful currency of the United States as of the 

date of the filing of the petition, and shall allow such claim in such amount, except to the extent that . 

. . such claim is unenforceable against the debtor and property of the debtor, under any agreement or 

applicable law . . .”  See 11 U.S.C. §502(b)(1).  Basic claim objection procedure requires that an 

objection to claim be in writing and be filed.  See Fed.R.Bankr.P. 3007.  Bankruptcy “Rule 3007(a) 

provides: 

An objection to the allowance of a claim shall be in writing and filed.  

A copy of the objection with notice of the hearing thereon shall be 

mailed or otherwise delivered to the claimant, the debtor or debtor in 

possession and the trustee at least 30 days prior to the hearing.   

See Fed.R.Bankr.P. 3007(a).  Additionally, an objecting party must present sufficient evidence and 

“show facts tending to defeat the claim by probative force equal to the allegations of the proofs of 

claims themselves.”  Wright v. Holm (In re Holm), 931 F.2d 620,623 (9th Cir. 1991); Abbate v. U.S. 

(In re Abbate), 187 B.R. 9, 12 (D. Nev. 1995).  The evidence must be such that “if believed would 

refute at least one of the allegations that is essential to the claim’s legal sufficiency.”  See Lundell v. 

Anchor Constr. Specialist, Inc. (In re Lundell), 223 F.3d 1035, 1040 n.2 (9th Cir. 2000).   

A “properly filed” proof of claim, as proscribed by the Judicial Conference in Official Form 

10, consists of “(1) a creditor’s name and address, (2) basis for claim, (3) date debt incurred, (4) 

amount of claim, (5) classification of claim, and (6) supporting documents.”  In re Armstrond, 320 

B.R.97, 104 (Bankr. N.D. Tex 2005) (citations omitted).  The documentation required by Bankruptcy 
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Rule 3001 and Official Form 10 allows the debtor to have enough information to fully determine 

whether or not a valid claim in the proper amount has been filed.  Id. At 104-05.  If the proof of claim 

lacks prima facie validity, objections that raise a factual or legal ground will likely prevail absent an 

adequate response by the claimant.  See Campbell v. Verizon Wireless S-CA (In re Campbell), 336 

B.R. 430, 436 (9th Cir. B.A.P. 2005). 

The ML Liquidating Trustee and his assistants have reviewed the Disputed Claims, including 

supporting documentation, and compared the claims to the Debtors’ Books and Records.  As a result 

of that review, the ML Liquidating Trust has identified numerous Disputed Claims which were filed 

by Claimants in amounts that are greater than the liabilities owed to such Claimants, are duplicative 

claims filed in the same amounts as other claims filed by the same Claimants and/or are not entitled, 

in whole or in part, to status as a secured claim.  In addition, for certain of the Disputed Claims, the 

Debtor has claims against certain insider Claimants and does not have any liability on account of such 

Claims filed by such insider Claimants.  For these reasons, the ML Liquidating Trust objects to such 

Disputed Claims and seeks to reclassify, reduce and/or expunge such Disputed Claims as set forth 

below. 

B. The Claims as Filed 

1. Exhibit A – Improperly Classified Claims 

The Claims as originally filed by the Claimants which are listed on Exhibit A attached 

hereto and incorporated by this reference and titled “Investor Claims Analysis – Reclassify to 

Unsecured (No other Objection) have been improperly classified as either secured or “unknown”.  

The ML Liquidating Trustee objects to such Disputed Claims on the grounds that each such Disputed 

Claim is unsecured and requests that each such Disputed Claim be reclassified accordingly.  The 

amount of each such Claim is not disputed. 
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2. Exhibit B – Improperly Classified and Overstated Amount of Claims 

The Claims as originally filed by the Claimants which are listed on Exhibit B attached 

hereto and incorporated by this reference and titled “Claims Needing Correction of Amount Claimed 

and Reclassification to Unsecured” have been improperly classified as either secured or “unknown” 

in the column titled “As Claimed” on Exhibit B.  The ML Liquidating Trustee objects to such 

Disputed Claims on the grounds that each such Disputed Claim is unsecured and requests that each 

such Disputed Claim be reclassified accordingly.  In addition, the ML Liquidating Trustee objects to 

such Disputed Claims on the grounds that the claims were filed in an amount greater than that 

reflected in the Debtor’s Books and Records.  The amount of each such Disputed Claim, as listed in 

the column titled “Total Claim” on Exhibit B, is disputed.  The ML Liquidating Trustee asserts the 

correct amount of each such Disputed Claim is as listed in the column titled “Allowed Total” on 

Exhibit B and requests that the amount of each Disputed Claim be reduced accordingly. 

3. Exhibit C – Duplicative Claims 

The Disputed Claims as originally filed by the Claimants listed on Exhibit C 

attached hereto and incorporated by reference and titled “Duplicate Claims to Consolidate – No Other 

Objection,” are claims that duplicate claims filed by the same Claimant against the Debtor.  The ML 

Liquidating Trustee objects to the duplicate Claims pursuant to 502(b)(1), because these Claims 

duplicate in all material respects other filed Claims.  In each case of a duplicate Claim, the ML 

Liquidating Trustee has indicated what he believes to be a “Surviving Claim” of the Claimant and 

requests that each duplicate Claim listed in the column titled “Non Surviving Claim No” on Exhibit C 

be disallowed in their entirety for all purposes and expunged, with the Surviving Claim being those 

listed in the column titled “Surviving Claim No” on Exhibit C.  Neither the classification nor the 

amount of each such Claim is in dispute. 
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4. Exhibit D – Duplicative and Improperly Classified Claims 

The Disputed Claims as originally filed by the Claimants listed on Exhibit D 

attached hereto and incorporated by reference and titled “Duplicate Claims That Need To Be 

Removed And Surviving Claim To Be Reclassified,” are also claims that duplicate claims filed by the 

same Claimant against the Debtor.  The ML Liquidating Trustee objects to the duplicate Claims 

pursuant to 502(b)(1), because these Claims duplicate in all material respects other filed Claims.  In 

each case of a duplicate Claim, the ML Liquidating Trustee has indicated what he believes to be a 

“Surviving Claim” of the Claimant and requests that each duplicate Claim listed in the column titled 

“Non Surviving Claim No” on Exhibit D be disallowed in its entirety for all purposes and expunged, 

with the Surviving Claim being those listed in the column titled “Surviving Claim No” on Exhibit D.  

In addition, the Claims as originally filed by the Claimants have been improperly classified as either 

secured or “unknown” in the column titled “As Claimed” on Exhibit D.  The ML Liquidating Trust 

objects to such Disputed Claims on the grounds that each such Disputed Claim is unsecured and 

requests that each such Disputed Claim be reclassified accordingly.  The amount of each such claim is 

not disputed. 

5. Exhibit E – Duplicative, Improperly Classified and Overstated Amount of 
Claims  

 
The Disputed Claims as originally filed by the Claimants listed on Exhibit E 

attached hereto and incorporated by reference and titled “Duplicate Claims to Consolidate, Amend 

Dollar Amount, And Reclassify,” are also claims that duplicate claims filed by the same Claimant 

against the Debtor. The ML Liquidating Trustee objects to the duplicate Claims pursuant to 

502(b)(1), because these Claims duplicate in all material respects other filed Claims.  In each case of 

a duplicate Claim, the ML Liquidating Trustee has indicated what he believes to be a “Surviving 

Claim” of the Claimant and requests that each duplicate Claim listed in the column titled “Non 
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Surviving Claim No” on Exhibit E be disallowed in its entirety for all purposes and expunged, with 

the Surviving Claim being those listed in the column titled “Surviving Claim No” on Exhibit E.  In 

addition, the Claims as originally filed by the Claimants have been improperly classified as either 

secured or “unknown” in the column titled “As Claimed” on Exhibit E.  The ML Liquidating Trustee 

objects to such Disputed Claims on the grounds that each such Disputed Claim is unsecured and 

requests that each such Disputed Claim be reclassified accordingly.  Further, the ML Liquidating 

Trustee objects to such Disputed Claims on the grounds that the claims were filed in an amount 

greater than that reflected in the Debtor’s Books and Records.  The amount of each such Disputed 

Claim, listed in the column titled “Total Claim” on Exhibit E, is disputed.  The ML Liquidating 

Trustee further asserts the correct amount of each such Disputed Claim is as listed in the column titled 

“Allowed Total” on Exhibit E and requests that the amount of each such Disputed Claim be reduced 

accordingly. 

6. Exhibit F – Overstated Amount of Claim 

The amount of the Disputed Claims as originally filed by the Claimants listed 

on Exhibit F attached hereto and incorporated by reference and titled “Claims Needing Correction of 

Amount Only” have been overstated.  The ML Liquidating Trust objects to such Disputed Claims on 

the grounds that the claims were filed in an amount greater than that reflected in the Debtor’s Books 

and Records.  The amount of each such Disputed Claim, as listed in the column titled “Total Claim” 

on Exhibit F, is disputed.  The ML Liquidating Trust asserts the correct amount of each such Disputed 

Claim is as listed in the column titled “Allowed Amount” on Exhibit F and requests that the amount 

of each Disputed Claim be reduced accordingly. 
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7. Exhibit G – Insider Claims   

The ML Liquidating Trustee objects to the Claims listed on Exhibit G attached 

hereto and incorporated by this reference and titled “Insider Claims” on the grounds that the Debtor 

may have various Causes of Action or Avoidance Actions against such Claimants.  Such Disputed 

Claims were filed by insiders of Debtor and may also be subject offset, recoupment, avoidance and 

various other defenses.  The ML Liquidating Trustee is presently assessing claims against such 

insiders, including but not limited to, claims arising out of breach of contract, breach of fiduciary 

duty, breach of agency, breach of duty of loyalty, breach of duty of good faith and fair dealing, breach 

of trust, malpractice, negligence, misrepresentation, fraud, conspiracy to defraud, violations of 

securities law, fraudulent schemes or practices, deceit or manipulation in fiduciary capacity or in 

connection with sales of securities, fraudulent transfers, aiding and abetting the breach of a fiduciary 

duty, aiding and abetting fraudulent practices, schemes, devices or other tortious conduct, aiding and 

abetting fraud, negligence or violations of securities laws, failure to properly supervise the 

representative, broker or agent, violations of anti money laundering laws or suspicious activities laws 

or aiding or abetting such violations, operation or facilitation of an illegal scheme or aiding or 

abetting such scheme, securities fraud, control person liability, common law fraud, and professional 

negligence.  Because the Causes of Action with respect to such insider Claimants are not fully 

developed either factually or legally, and investigations concerning potentially responsible parties are 

ongoing, the ML Liquidating Trustee objects to these insider claims as Disputed Claims and will 

supplement this objection where more information is available. 

8. Exhibit H – Non Investor Overstated Amount of Claims 

The amount of the Disputed Claims as originally filed by the non investor 

Claimants listed on Exhibit H attached hereto and incorporated by this reference and titled “Non 
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Investor Claim – Object to Amount of Claim,” have been overstated.  The ML Liquidating Trust 

objects to such Disputed Claims on the grounds that the claims were filed in an amount greater than 

that reflected in the Debtor’s Books and Records.  The amount of each such Disputed Claim, as listed 

in the column titled “Total Claim” on Exhibit H, is disputed.  The ML Liquidating Trust asserts the 

correct amount of each such Disputed Claim is as listed in the column titled “Mtg Ltd Balance” on 

Exhibit H and requests that the amount of each Disputed Claim be reduced accordingly 

9. Exhibit I – Non Investor Duplicative Claims 

The Disputed Claims as originally filed by the non investor Claimants listed on 

Exhibit I attached hereto and incorporated by this reference and titled “Non-Investor Claim – Object 

to Duplication of Claim” are claims that duplicate claims filed by the same non investor Claimants 

against the Debtor.  The ML Liquidating Trustee objects to the duplicate Claims pursuant to 

502(b)(1), because these Claims duplicate in all material respects other Claims filed by the same non-

investor Claimants.  In each case of a duplicate Claim, the ML Liquidating Trustee has indicated what 

he believes to be a “Surviving Claim” of the Claimant and requests that each duplicate Claim listed in 

the column titled “Reason for Objection” on Exhibit I be disallowed in its entirety for all purposes 

and expunged, with the Surviving Claim being those listed in the column titled “Claim No” on 

Exhibit I.  Neither the classification nor the amount of each such Claim is in dispute. 

10. Exhibit J - Non-Investor Claims 

The ML Liquidating Trust objects to the Claims listed on Exhibit J attached 

hereto and incorporated by reference and titled “Non Investor Claims – Objection to Entire Claim,” 

on the grounds that the Debtor has substantive defenses to such Claims as more particularly identified 

on Exhibit J in the column titled “Reason for Objection” and has no liability with respect to such 

Claims.  Accordingly, the ML Liquidating Trustee requests that each Claim listed on Exhibit J be 
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disallowed in its entirety for all purposes and expunged.  This objection will be supplemented when 

more information is available. 

11. Exhibit K – Borrower Claims 

The ML Liquidating Trustee objects to the Claims listed on Exhibit K attached hereto and 

incorporated by reference and titled “Borrower Claims for Objection” and incorporate by reference 

those objections being raised by the Board of the ML Manager, LLC.  Accordingly, the ML 

Liquidating Trustee requests that each Claim listed on Exhibit K be disallowed in its entirety for all 

purposes and expunged.  This objection will be supplemented when more information is available. 

IV. RESERVATION OF RIGHTS 

The ML Liquidating Trust reserves the right to object to the Disputed Claims on any grounds 

other than the reasons given in this Objection.  The ML Liquidating Trust reserves its right to object 

to any other claim, including, without limitation, claims filed by the Claimants, on any grounds 

including, without limitation, the grounds set forth in this Objection.  Further, the ML Liquidating 

Trust specifically states and so requests that any order allowing the Claims is without prejudice to the 

ML Liquidating Trust’s rights and avoidance powers under sections 544, 545, 546, 547, 548, 549, 

550. 551, 552, 553, and 558 of the Bankruptcy Code or other applicable nonbankruptcy law. 

V. RELIEF REQUESTED 

Because the classification and/or the amounts claimed as due and owing in the filed Proofs of 

Claim do not agree with the classification and the amounts shown as due and owing in the Debtors’ 

Books and Records, the ML Liquidating Trustee request that the Court enter an Order pursuant to 

§105(a) and 502(b) of the Bankruptcy Code and Bankruptcy Rule 3007, (i) disallowing in their 

entirety and expunging the duplicative Disputed Claims listed on Exhibit C, Exhibit D, Exhibit E and 

Exhibit I, (ii) reclassifying the Disputed Claims listed on Exhibit A, Exhibit B, Exhibit D and Exhibit 
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E as unsecured claims, and (iii) reducing the amounts of the Disputed Claims listed on Exhibit B, 

Exhibit E, Exhibit F and Exhibit H to the amount shown on Debtors’ Books and Records as due and 

owing and believed by the ML Liquidating Trustee to be the correct amount of each such Disputed 

Claim as listed in the column titled “Allowed Total” on the respective exhibits.  The ML Liquidating 

Trustee further requests that the Court disallow in their entirety and expunge the Disputed Claims 

listed on Exhibit G, Exhibit J and Exhibit K on the grounds stated hereinabove. 

The amount of any Claim to be allowed as requested herein by ML Liquidating Trustee, will 

be subject to the availability of proceeds to pay the Claims of all Claimants similarly situated as 

contemplated under the Plan. 

VI. NOTICE TO CLAIMANTS 

To provide relevant parties in interest with adequate notice of the ML Liquidating Trustee’s 

objection to the Disputed Claims listed on Exhibits A through K, the ML Liquidating Trust will serve 

copy of this ML Liquidating Trust’s Omnibus Objection To Claims And Motion To Expunge, Reduce 

Or Reclassify Such Claims and the Notice of ML Liquidating Trust’s Objection (the “Notice”) to: (1) 

the Claimants that have a filed Proof of Claim subject to the relief requested herein; and (2) all parties 

who have timely filed requests for notice under Bankruptcy Rule 2002.   

In pertinent part, the Notice provides that the Claims on Exhibits A through K “may be 

disallowed, reclassified, reduced and/or otherwise affected as a result of the” Objection.  Notice 

at 1 (emphasis in original).  The Notice further provides that in order to oppose the disallowance and 

expungement, reduction and/or reclassification of the Claims on Exhibits A through K as requested 

by this Objection, a Claimant must file a written response (the “Response”).   Id. at 3.  The Notice 

also provides that if a Claimant “fail[s] to respond in accordance with [the] Notice, the Court may 
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grant the relief requested in the [Objection] without further notice or hearing.”  Id. at 4 

(emphasis in original).   

WHEREFORE, the Liquidating Trustee respectfully requests that he Court enter an order 

reducing and/or reclassifying the Disputed Claims and (ii) grant such other and further relief as is just 

and proper. 

DATED: October 13, 2009. 

MYERS & JENKINS, P.C. 
 
 
By   /s/ William Scott Jenkins  

William Scott Jenkins 
Jill M. Hulsizer 
Attorneys for Kevin T. O’Halloran, 
Trustee of the ML Liquidating Trust 
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